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1 

BRIEF OF PLAINTIFFS-APPELLEES  

PLAINTIFFS-APPELLEES’ RESTATEMENT OF THE ISSUES PRESENTED IN 

1. Whether Plaintiffs are entitled to the application of Coleman to this case where (a)

Plaintiffs’ cause of action arose 3 months after the cause of action arose in

Coleman, (b) Plaintiffs action against the LPEs was filed after the Coleman case

was filed, (c) Plaintiffs have, as the plaintiff in Coleman, also challenged assertion

of the Public Duty Rule from the inception of this case, and (d) this Court abolished

the Public Duty Rule in Coleman while the applicability of the Rule was an issue

still pending before the Circuit Court in this case.

2. Whether, in the event this Court holds the Coleman decision should not be

“retroactively” applied to this pending case, Defendants are entitled to assert the

Public Duty Rule when the Public Duty Rule has never been considered in the

context of a public improvement.

3. Whether Plaintiffs are entitled to recover compensation for taking of their property

and/or consequential damages under Article I, Section 15 of the Illinois

Constitution from the local governments where (a) the LPEs’ created the

stormwater sewer system whose operation was the substantial cause of Plaintiffs’

losses, and (b) the catastrophic stormwater intrusion into Plaintiffs’ homes occurred

due to conduct for which the LPEs are expressly liable and excluded from immunity

under Section 3-102(a) and 3-103(a) of the Tort Immunity Act.
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NATURE OF THE ACTION. 

Contrary to the Decision’s focus, the Plaintiffs aver that the proper subject public 

improvement is the Maine Township (“MT”), Park Ridge (“PR”) and Metropolitan Water 

Reclamation District of Greater Chicago’s (“MWRD”) (collectively “LPEs”) entire multi-

town Prairie Creek Stormwater System (“PCSS”), not only the Advocate Hospital 

stormwater sub-system of the PCSS. See Tzakis v. Berger Excavating Contractors, Inc., 

2019 IL App (1st) 170859. Unlike the Advocate Appeal (Tzakis v. Advocate Health and 

Hospitals Corp., 2015 IL App (1st) 142285-U), this LPE Appeal implicates all LPEs’ 

stormwater sub-systems of the entire PCSS including their LPE basins. The PCSS consists 

of undersized stormwater basins and bottlenecking drains and sewer subsystems receiving 

upstream Niles, PR and MT stormwater flooding into to the downstream Robin-Dee-

Community. Advocate’s stormwater sub-system is one major sub-component.  The PCSS 

is shown by the IDNR’s 2002 Flood Inundation Map below (RA218): 
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3 
 

The Prairie Creek Stormwater System is generally from Greenwood on the east to 

about one-quarter mile west of Potter on the east where it joins the with the north-south 

Farmers Creek between Church on the north and Dempster on the south.  

Class Representatives Dennis Tzakis, Julia Cabrales, Zaia Giliana, and Zenon Gil 

and over 500 citizens of MT’s Robin Neighborhood and Dee Road Neighborhood citizens 

live in the 48 plus multi-family townhomes, apartments and condominiums generally 

between Ballard on the north and Dempster on the south between Robin Alley on the east 

and Carleah on west. The Robin-Dee-Community-North-Advocate-Development  (“RDC-

NAD”) Map depicting the points of interest of the RDC-NAD PCSS subsegment (RA218):  
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4 
 

JURISDICTIONAL STATEMENT 
 
     Plaintiffs agree adding that jurisdiction for the Cross-Brief is predicated upon Rule 

318(a). 

CONSTITUTION AND STATUTORY PROVISIONS AT ISSUE. 
 

The Takings Clause at ILCS Constitution Article I, Section 15 provides: 

“Private property shall not be taken or damaged for public 
use without just compensation as provided by law. Such 
compensation shall be determined by a jury as provided by 
law.” 

 
The relevant Tort Immunity Act provisions are set out in the Appendix  (RA207-

RA213).  
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I. COUNTER-STATEMENT OF FACTS 1. 
 

A.  The LPEs’ Multi-jurisdiction PCSS of Which Hospital Drainage Is One 
of Many Sub-systems.   

 
      Since the 1960s, the LPEs have induced the Plaintiffs’ storm sewer system flooding 

by deliberately under-designing and deliberately neglecting to redesign the LPEs’-

controlled multi-town, public Prairie Creek Stormwater System. In the early 1960s, the 

LPEs relocated the natural Prairie Creek flows into an artificial LPE-permitted channelized 

open drain between Points C1-C2 and Point E, which we refer to as  the Robin 

Neighborhood Main Drain (“RNM Drain”) (¶26:RA14) and which traverses the middle of 

the Robin Alley-Robin Court Neighborhood as shown on the below RDC-NAD Map 

(RA218) which identifies these points. This Drain is capable of conveying a ten-foot (one-

hundred-twenty-inch) diameter flow given that flow is conveyed through the 10’ diameter 

Point D Robin Drive Culvert  (¶¶40,41:RA18) . 

      However, rather than increasing the Point E downstream intake sewer from ten feet 

to twelve feet or another larger diameter to receive ten feet of flow from the RNM Drain 

and added tributary flow Robin-Dee-Community (RDC) street sewers under Robin Alley, 

Robin Drive and Howard Court, the LPEs connected this 10’ Drain to the five foot (60”) 

Dee Neighborhood Stormwater Pipe (DNS Pipe) at the Point E Howard Court Culvert. The  

Point E five-foot Culvert is both the discharge culvert of the ten-foot RNM Drain and the 

intake culvert of the five-foot DNS Pipe. (¶¶43-46:RA18).  Consequently, flow greater 

than a 5 foot diameter from the upstream Drain bottlenecks at the five foot diameter Pipe’s 

 
1 “RA” refers to Plaintiffs-Appellees’ Response Brief Appendix attached hereto. “A” refers 
the Defendants-Appellants’ Opening Brief Appendix. “C” refers to the Common Law 
Record. 
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intake culvert at Point E.  

     Per the 1990 Harza Report, the LPEs were told that the hydraulic capacity of the RNM 

Drain and DNS Pipe and the connected in-line segments of the PCSS were unable to safely 

convey without flooding a five-year or greater rainfall (RA168:HarzaReport).  Despite 

knowing that the stormwater conveyance RNM Drain and DNS Pipe had only a five-year 

storm capacity, nonetheless the LPEs under-designed the Ballard Basin and its connected 

Pavilion Basin by not engineering to a one-hundred-year storm standard although so 

informed by Harza( RA168:HarzaReport) in 1990 (Harza using a 100 year event to model 

flooding likelihood) and in the 2004 IDNR Report. Consequently, the LPEs’ under-

engineered Ballard and Pavilion Bains were below any reasonable design capacity standard 
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and unable to store the LPEs’ Flooding Upstream Stormwater from upstream PR, MT and 

Niles, which escaping upstream stormwater is a substantial cause of Plaintiffs’ injuries.  

      Accordingly, the stormwater sewer system at issue is the LPEs’ Prairie Creek 

Stormwater System (“PCSS”). It is understandable that the First District misfocused upon 

the “hospital drainage” subsystem which is a subsystem of the PCSS because the hospital 

drainage subsystem was the factual background giving rise Advocate’s liabilities in  Tzakis 

v. Advocate, 2015 IL App (1st) 142285-U. The First District adopted the facts of this first 

appeal without re-analyzing the Complaint for LPEs’ stormwater structures. 

However, the  drainage system at issue in this Appeal is the multi-jurisdictional, 

public Prairie Creek Stormwater System (“PCSS”) spanning from Niles on the east through  

PR and MT to the Des Plaines River near the Tri-State (¶25:RA15;RA218) , of which the 

“hospital drainage system” is a sub-segment. The LPEs collect public PCSS stormwater 

from “[T]he area upstream of the north campus detention pond, including the north campus 

itself, … slightly less than one square mile” (RA148;¶27:RA15)(herein “LPEs’ Upstream 

Stormwater”). Critically, the predominating escaping stormwater is the LPEs’ Upstream 

Stormwater.   
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B. The LPEs’ PCSS. 
 

The PCSS is the east-to-west stormwater sewer system paralleling Dempster and 

Church which extends from Niles east of Greenwood draining west past Potter in MT 

where it conjoins with the north-to-south Farmers Creek Stormwater System east of the 

Tri-State, then out falling into the Des Plaines River as shown below (RA217: IDNR 2002 

Flood Inundation Map):  

 

 

The above IDNR 2002 Flood Inundation Map shows how the LPE Flooding Upstream 

Stormwater and the Advocate Flooding Stormwater comingled to inundate the Plaintiffs’ 

Robin-Dee-Community (“RDC”). The RDC is the flooded area north of East Maine High 

School: note soccer fields and oval running track contiguous to Dempster south of the 

RDC. In 2004, the IDNR proposed excavating the soccer fields to install a new retention 

basin capable of reducing RDC flooding by 84% (RA197; RA216 Diagram).  
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The LPE Flooding Upstream Stormwater Route A and the South Advocate Development 

Flooding Stormwater Route B (¶25:RA15;¶26:RA16) home-invade the Plaintiffs with 

stormwater through the following general mechanisms.    

The LPE Upstream Flooding Stormwater Route A depicts the Route A PCSS basins, 

drains, sewers and culverts (¶27.2:RA16) including the North-Advocate-Development 

(“NAD”) Ballard Basin (Point A3) and Pavilion Basin (east of the Ballard Basin 

(¶27.1:RA16:“Point A on the north…North Development Main Drain…”) (the Route A 

basins referred to as the “BP  Basins”). The LPEs’ NAD BP Basins  are designed to collect 

the LPEs’ Flooding Upstream Stormwater within the PCSS sewer shed which stormwaters 

enter the NAD from both north at Point A2 and east about 100 yards south of Point A1. 
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This LPE Upstream Stormwater under non-flood conditions discharges the Route A 

Upstream Stormwater through Point A3 (¶31:RA17:“…Ballard Basin stormwater 

discharge through Point A3, the Ballard Basin Discharge Culvert…”)(¶31:RA17) as 

follows: 

1. The Route A LPE Upstream Stormwater flows into and out of the BP Basins to

five-foot Point A3 Ballard Basins Discharge Culvert: “…Ballard Basin stormwater

discharge through Point A3, the Ballard Basin Discharge Culvert…” (¶92:RA29);

during flooding, the Point A3 Culvert is surcharged and stormwater sheet flows

from the Basins into the Robin Neighborhood;

2. The Route B South Advocate Development (“SAD”) Advocate Stormwater enters

the NAD from the SAD at Point B1 sewer flowing towards Point B2 Discharge

Culvert; this Point B2 discharge culvert discharges South Advocate Development

stormwater from the 96” Under-Dempster Stormwater Sewer into the Dempster

Basin; this Dempster Basin stormwater is then designed to discharge by gravity

through the 60” Point B3 Dempster Basin Discharge Culvert (¶58:RA20); during

flooding, Advocate Stormwater surcharges the Point B3 Culvert and overflows by

sheet flow into the Robin Neighborhood;

3. Route A stormwater from the Ballard Basin discharges through the 60” Point C1

Culvert; and the Route B stormwater from the Dempster Basin is conveyed under

Robin Alley to the 60” C2 culvert; the Point C1 Culvert receives Route A

stormwater from the Point A3 Ballard Basin Culvert; and the Point C2 Culvert

receives Route B stormwater from Point B3 by way of an underground 60 inch

sewer between Points B3 and C2;
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4. The Route A LPE Upstream Stormwater flowing to C1 and the Route B Advocate 

Stormwater flowing to C2 then generate up to 120” flow into the 10 foot wide Robin 

Neighborhood Main Drain (“RNM Drain”): the RNM Drain also receives 

stormwater from the street storm sewers within  Maine Township under Robin 

Court and Robin Alley (¶34:RA17); and   

5. The combined Route A and Route B stormwater flowing from the 120” Point D 

Robin Court Culvert then bottleneck at the 60” Point E Howard Court Culvert, 

which is the intake culvert from the  Dee Neighborhood Stormwater Pipe (“DNSP”) 

depicted between Points E and H (¶43:RA18); the DNSP also receives tributary 

flow from the Maine Township street sewers running under Dee Road at Points F1 

through F3 to G from the south and at Points F2 to G from the north; and 

6. These street tributary storm sewers reverse flow when the RNMD and DNSP, 

flooding Plaintiffs also.   

   Critical to understanding the substantial governmental cause of these stormwater  

sewer floodings is that, when the RNM Drain between Points C and E and the DNS Pipe 

between Points E and H are surcharged during flooding, these Maine Township tributary 

street sewers backflow/reverse flow stormwater into the below-flood-elevation townhomes 

and apartments of the Robin-Dee-Community. These street-sewer overflows are in 

addition to the other substantial and material overflows from the Ballard, Pavilion and 

Dempster Basins (PBD Basins) on the NAD and the contiguous open Robin Neighborhood 

Main Drain overflowing between Points C1/C2 and E, with all waters comingling and 

invading Plaintiffs’ townhomes (¶209.3:RA51). 
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C. 1950s: The pre-development natural Prairie Creek. 
 
 In the 1950s, the Prairie Creek followed a natural, meandering route as depicted  

in the below Prairie Creek Pre-development Map, with the “Project Site” being the north-

half of the North Advocate Development between Ballard and Dempster:     

 

   

 
Prairie Creek Pre-Development Map (RA140: Prairie Creek Pre-Development 
Map-Exhibit2-16. See Complaint §III.B. ¶¶59 entitled“Pre-1960 Main Drain 
Natural Path Meandering Not Straight)  
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D. The 1960s: The LPEs ceased using the Prairie Creek to convey Prairie 
Creek Upstream Flows, channelizing the Prairie Creek flows into the 
RNM Drain and DNS Pipe through the RDC. 

 
 

 
RN Plat showing LPEs’ Prairie Creek Channelization  
(RA186:Exhibit 21-417 Robin Neighborhood Plat). 

 
The LPEs’ permitting, supervision and control over the PCSS development began 

in the early 1960s as evidenced by the Robin Neighborhood Plat which was recorded 

around 1960 (RA186:Exhibit 21-418-Robin Neighborhood Plat Excerpts).The LPEs 

approved plat includes an easement showing the LPEs’ ownership of the Robin 

Neighborhood Main Drain (“RNM Drain”) operating between Points C1-C2 (¶¶33-
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35:RA17-18) and Point E (¶¶40-42:RA18).  The RN Plat Plan depicts “the existing 

straightened, man-made route Main Drain on which the Robin Neighborhood Main Drain 

was laid out ” (¶62:RA221-22) thereby creating the channelized open drain with 

stormwater flowing from Points C1-C2 60” twin culverts through the Point D 120” Robin 

Drive Culvert before bottlenecking at the Point E 60” Howard Court Culvert per PR 

approval (¶63:RA22;¶64:RA22;¶66:RA22-23).  

    In the early-to-mid 1960s, the LPEs assumed control which Plaintiffs allege as follows: 

66.4. The District, Park Ridge, Maine Township, … were permitted and/or 
authorized by the MD Drainage Easement to construct, build, improve… related to 
or arising out of the ownership and/or operation of the Robin Neighborhood Main 
Drain *. (¶66:RA22-23).       

   Similarly, the LPEs obtained a drainage easement for the Dee Neighborhood Stormwater 

Pipe and assumed operational control of the DNSP (¶¶73-84:RA25-26). In the early 1960s, 

to permit construction of the Robin-Dee Community (“RDC”) townhomes, apartments and 

condos, the LPEs ceased to use the Prairie Creek, completely abandoning the historical 

creek beds of the Prairie Creek as it meandered through the RDC. 

To convey the abandoned Prairie Creek stream flows, the LPEs built a single main 

drain with two in-line components through the middle of the RDC.  

The first LPE engineered and constructed stormwater conveyance structure will be 

referred to as the “Robin Neighborhood Main Drain” or “RNM Drain”.  Please refer to the 

points on the RDC-NAD Map.  The RNM Drain is a 10’ wide open channelized drain 

between Points C1/C2 to Point E. (¶35:RA17). The major in-line culverts conveying RNM 

Drain flow from the Ballard and Dempster basins under non-flood rainfall conditions are:  

(1) the twin 5’ diameter C1-C2 Discharge Culverts under Robin Alley, the C1

Culvert discharging flows from the Ballard Basin via the Ballard Basin’s A3 
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Discharge Culvert and the C2 Culvert discharging flows from the Dempster Basin 

B3 Culvert;  

(2) the single 10’ diameter Culvert at Point D under Robin Drive receiving the 

upstream flows from C1/C2; and  

(3) the single 5’ diameter Point E Bottlenecking Howard Court Culvert which is 

simultaneously the RNM Drain Discharge Culvert and the Dee-Neighborhood-

Stormwater-Pipe Intake Culvert (“DNS Pipe”)  

The second LPE engineered and constructed stormwater structure was is the DNS 

Pipe. The DNS Pipe is underground enclosed 60” storm sewer pipe between Points E 

(¶43:RA18) discharging at H into an open drain meander west and north to Potter.  

     These two LPE PCSS Main Drain components straightened the route of upstream 

stormwater in the late 1950s or early 1960s to allow for RDC townhome construction  “The 

Prairie Creek has been converted by urbanization including public improvements such as 

channelization in the Robin-Dee-Community to a stormwater drain…” (¶84:RA27).  

E.  The LPEs deliberately permitted the construction of Plaintiffs’ 
townhomes two-three feet below BASE FLOOD ELEVATION.  

 
     One of the most substantial, consequential series of LPE governmental actions occurred 

in the 1960s when the LPEs permitted construction of the Plaintiffs’ 48 plus townhomes 

“two to three feet below the Base Flood Elevation (“BFE”) in both the Robin 

Neighborhood and the Dee Neighborhood. In 1994, Advocate Engineer Hamilton 

explicitly told MWRD Engineer Jackson that the Plaintiffs’ townhomes were “on the order 

of 2 to 3 feet below Base Blood Elevations (BFE)” and that the LPEs’ channelization 

(RNMD and DNSP) was “restricted” in 1994 causing RDC flooding (RA143-

144:1994AdvocateEngineerHamilton-to-MWRD-Jackson-Letter): 
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History 
This channel was once an open channel flowing west from Greenwood 
across Lutheran General Hospital on about its current path and 
continuing west. Three major changes have occurred, changing its 
character: … 

2. The downstream housing was constructed directly in the 
historic path to the north. The structures are on the order of 2 to 
3 feet below the Base Flood Elevations (BFE) and the reroute was 
in a small (60”) CMP with very limited capacity. Other 
downstream restricted sections were also constructed. 2 
(Emphasis added.) 

 
F. 1970s:LPEs knew of RDC flooding. 

 
     In the 1970s, the MSD was stamping all permits issued to the PR-Advocate public-

private partnership for the North Advocate Development and South Advocate 

Development within the NAD-RDC area with the following warning (RA139:Exhibit 2-5: 

1976 MSD Flood Warning) :  

  

1976 MSD Warning Stamp. 
 

The RDC likely experienced flooding as soon as Plaintiffs’ townhomes had been built in 

the LPE-abandoned Prairie Creek’s creek bed 2-3 feet below base flood elevation. In 1976, 

Park Ridge had full knowledge that Plaintiffs were in a “Flood Hazard Area” because they 

executed Permit 1776-773 for  North Advocate Development as follows (RA146:Exhibit 

2-119:PR-AdvocateEngineeringCertificationsForPermit1976-773): 
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Also, by 1976, the Illinois Department of Transportation issued and recorded a similar 

flood hazard warning for the RDC-NAD lands (¶¶109-111:RA31-32). 

     In 2006, Advocate Engineer Hamilton told the MWRD that LPE Upstream Route A 

flooding stormwater combines with Advocate SAD flooding stormwater to form a single 

pond” with “one water surface” at “flood stage” in the LPE authorized “design 

condition, as it has been for 30 years”  (RA148.1-148.2:Exhibit 9–226-2006-03-

17-Hamilton to MWRD Letter). Plaintiffs refer to this 84” sewer as the “Dempster Basin 

Stormwater Sewer” (¶134:RA37;¶160:RA39) conveying SAD Stormwater: 

…. Apparently, in 1976-1981, they considered this to be a single 
pond, since there was one water surface at the 100 year level.…the 
entire area is in flood stage – overbanked in the design condition, 
as it has been for 30 years. 
 
Hamilton’s 2006 Flood History 
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G. 1980s Floodings and Harza Study.

1990 HARZA’S PUMP DOWN PLAN  
(RA149: Exhibit 14–332, 1990 Harza Report Excerpts). 

    In 1990, the Harza Report commissioned by the LPEs in investigate the flooding 

problem noted: 

Extensive flooding damages in the Prairie Farmers Creek watershed have occurred 
in 1986, 1987 and 1989…lesser damages have occurred periodically...  

(RA154: Exhibit14–340, 1990 Harza Report Excerpts) 

Based upon that investigation, Harza recommended that the LPEs engage in  pre-storm 

basin pumping-down:  

 Lutheran General Reservoir. A…reservoir…is planned for the 
area south of Ballard on Lutheran General Hospital….The facility 
would include…a 15 cfs dewatering pump station designed to 
evacuate the reservoir in a 48 hour period.  
(RA167: Exhibit14-361, 1990 Harza Flood Study Recommendation; RA149: 
Exhibit14-335).  
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H. 1990s:MRWD knew of Route B SAD Flooding. 
 
     The MWRD knew in 1994 of the “historic overflow route” of Route B SAD Advocate 

Flooding because MWRD Engineer Jackson told Advocate Engineer Hamilton of the 

Route B Flooding. Hamilton penned in a note of the Route B on a North Parking Garage 

blueprint after being told by MWRD Engineer Jackson of this “historical overflow route” 

flooding Plaintiffs: 

 

HAMILTON HISTORICAL OVERFLOW MAP (RA145:Exhibit4–106.)   
 
Points B1, B2 and B3 of the RDC-NAD Maps show the route of SAD  (“SAD”) Stormwater 

being also a material cause of Plaintiffs’ flooding. The SAD is south of Dempster in 

relationship to the NAD (RA188: Exhibit 25-2004 Gewalt Plan; RA189: Exhibit 27-

433:2007 Gewalt Plan) flooding Plaintiffs from the bottlenecked five-foot Point B3 

Dempster Basin Discharge Culvert from the eight-foot Point B2 Dempster Basin Intake 

Culvert  (¶¶128-129:RA35-36.)   
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I. IDNR 2002 Flood Inundation Map. 

  

 

2002 FLOOD INUNDATION MAP.  
(RA217:Exhibit 17-384-A-IDNR’s 2002 Flood Inundation Map)  

 
    The RDC was again catastrophically flooded on August 22-23, 2002 (¶127:RA35).  

With the LPEs’ involvement, the IDNR studied and developed the above 2002 Flood 

Inundation Map: Plaintiffs’ RDC is located north of the High School running track. The 

IDNR further called for the construction of a new retention basin, excavating the adjacent 

High School soccer fields as “[T]his alternative would benefit all 48 flood prone structures 

along Lower Prairie Creek by reducing average annual flood damages 84% overall in that 

reach”(RA197; RA216: Exhibit 17–2004 IDNR Flood Study – Alternative S-4-

Lutheran General Hospital Pond and High School Reservoir.) 
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J. Manageable Runoff. 
 

     Year-after-year between 2002 and the September 13, 2008, the LPEs deliberately decide 

not to make any improvements to their PCSS. As Plaintiffs allege at Paragraph 183 of their 

Complaint, the LPE decisions not to redesign their PCSS inevitably caused the RDC to 

suffer the Tzakis-occurrence catastrophic home-invasive flood in 2008. (¶¶181-

183:RA45).  Plaintiffs further allege this rainfall runoff was manageable and not an “act of 

God”: 

186. The rainfall and its associated stormwater…and the resulting runoff was a 
stormwater runoff which could have been properly managed by this Defendant. 
(¶185:RA46.) 
187. This rainfall and its associated stormwater… were not an “Act of God” 
rainfall or stormwater runoff… (¶¶184-187:RA45-45.) 

 
K. LPE Route A Upstream Flooding and LPE-Advocate Route B SAD 

Flooding comingle. 
 
      LPE Upstream Stormwater Route A Flooding consists of the north upstream and 

east upstream LPE stormwater of the PCSS from PR, MT and Niles which flood the 

Plaintiffs’ Robin-Dee-Community. The flooding occurs from Route A overland Basins 

flooding, Points A3-C1-D-E-G-H-I-and-J drain and sewer surcharging flooding and  

reverse street sewer surcharging flooding through the Maine Township stormwater sewers.    

South Advocate Development Route B Advocate Flooding Stormwater is the “historic 

overflow route” of SAD stormwater per Exhibit 4-106– Hamilton’s Historic Overflow 

Map (RA45)( ¶¶128-129:RA35-36). 

      In 1990, Harza reported that PR and MT along with other local corporate entities 

were responsible for the flooding drainage systems located within their jurisdiction, 

explaining how MWRD main stem flooding contributes to localized PR and MT flooding 
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(RA162).  According to Harza, the inter-relatedness between PR and MT’s local systems 

and the MWRD Main Drain required development of a collective, system-wide remedy 

(RA154). 

L. LPE Route A  NOTE: POINT A1 AS A POINT OF STORMWATER
ENTRY ONTO THE NAD IS INCORRECT: the actual correct entry
of LPE upstream stormwater is further south of Point A1 at the white
arrow below the Pavilion shown in the RDC-NAD Map stormwater
predominate.

     The Ballard and Pavilion Basins are surcharged with LPE Upstream Route A 

Stormwater originating from the multi-town one square mile upstream watershed:  

27. The PCSS receives.. stormwater runoff within the
Prairie Creek Watershed (PCW), a watershed which
exceeds 1 square mile upstream of the 60” Howard
Court Culvert. (¶27:RA15).
See also ¶210.3.

The MWRD was told by Hamilton that the quantity of the Route A  LPE upstream 

stormwater was a multiple of the SAD stormwater quantity; specifically, that the Route A 

contributing watershed flood waters were a more significant cause of stormwater flooding 

of Plaintiffs than the Route B SAD stormwater This is the Point B3 60” Dempster Basin 

Culvert bottlenecking flow from the Point B2 96” Under-Dempster Road Sewer 

transporting SAD stormwater into the Dempster Basin:  

   …This was prompted by a flood condition which occurred 
in June of 1994. 
…The flood storage which was reduced in this area was 
quite minor, particularly as compared with the size of the 
contributing watershed, however, you were concerned 
none the less.  

(RA45: Exhibit 4-101-Hamilton-to-Jackson Letter.) 
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    The District and, by incorporation, the other LPEs, owned and controlled the “PWC 

Upstream stormwater” which caused the Plaintiff’s flooding. (See ¶¶986,987,989:RA96.) 

M. LPEs control stormwater. 
 
    The trespassory flooding stormwater is controlled by the LPEs: 

457. This Defendant owned, operated, managed, maintained and/or controlled 
drainage components and/or drainage structures…including the Ballard Basin, 
Pavilion Basin and Dempster Basin from which the nuisance of excess accumulated 
stormwater invaded the…Plaintiff Class’. … 
[¶¶455-462] 

 
N. LPE Bottlenecks.  

 
RDC-NAD Map Points E, A3 and B3 identify the three primary bottlenecks:    

-     Point E Howard Court 60” Culvert bottlenecking 120” flow from the Point D Robin 

Drive 120” Culvert (¶41:RA18;¶209.2:RA50-51);  

-     Point A3 Ballard Basin 60” Culvert bottlenecking tsunami-like flows from the 
 

Ballard Basin (¶32:RA17;¶32:RA17);  and 
 

-    Point B3 Dempster Basin 60” Culvert bottlenecking 96” Point B2’s 96” flow  

(¶197:RA48). 

    The LPEs attempt to drain through the Point E 60” Howard Court Culvert 120” of flow 

resulting in the Point E bottleneck. (¶¶44-45:RA18).    

     As for the Point A3 bottleneck, the 60” Point A3 Ballard Basin Discharge Culvert is 

surcharged by mini-tsunami-like flood wave action from the Ballard Basin, causing 

bottlenecking at Point A3 and its downstream culvert Point C1, with excess accumulated 

stormwater overflowing into the adjacent Plaintiffs’ townhomes along Robin Alley and 

Robin Drive. (¶196:RA48). 

     Similarly, the Point B3 60” Dempster Basin Discharge Culvert bottlenecks the  Point 
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B2 84” Dempster Basin Stormwater Sewer Subsystem Discharge Culvert flow from 

Advocate’s South Development (¶197:RA48).   

O. District owns PCSS. 
 
      The District is ultimately responsible for stormwater management within Cook County 

based upon Public Act 93-1049 (¶546:RA80). Plaintiffs further alleged : 

969. …As the regional local public entity charged with multi-jurisdiction 
operation of stormwater management, the District owns and/or controls all drains, 
basins, structures, components and other stormwater improvements within the 
public improvement referred to herein as the “Prairie Creek Stormwater System” 
(“PCSS”) of the Prairie Creek Watershed (“PCW”).  
 
¶969:RA93. 
  

Specific PCSS North Development Segment stormwater structures such as the Basins 

(¶971.1) and the downstream PCSS Robin-Dee-Community Segment (¶971.2) in addition 

to the entire length of the PCSS (¶971:RA93-94) are owned by the District (¶26:RA15). 

P. PR controls the Basins. 
 
     Park Ridge owns and controls the Basins as well as the North Development Main Drain 

(¶1161:RA112).  Park Ridge admitted ownership of NAD-BPD Basins:  

                  “Owner of Local Sewer System: CITY OF PARK RIDGE” 

This above line is from Permit 94-530: 
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NAD GARAGE PERMIT  
(RA146: Exhibit 4 – 119- PR-NDP Garage Permit 94-530).  

 
Q. MT controls MT Point E bottlenecking culvert. 

     
    Maine Township is the owner of the 60” Howard Court Culvert bottlenecking the 

120” flow from MT’s 120” Robin Drive Culvert conveying the Robin Neighborhood Main 

Drain from Points C1 and C2 into the 60” Dee Neighborhood Stormwater Pipe. 

(¶1279:RA125.1). 

R. Repeated Flooding.  
 
     Those who have studied the PCSS sewer shed flooding have used the term 

“historical” to summarize the ongoing, continuing history of flooding including: 

1. The 1986, 1987 and 1989 floods noted in 1990 by Harza (RA145:¶113;RA61); 

2. The 1994 “Historical Overflow Route” at RDC-NAD Map Point B3 (RA143-

144:Exhibits4-101,4-102); and 

3. The August 22/23, 2002 flood (¶¶127-129:RA35-36). 

Further, Plaintiffs specifically allege the Cabrales July 24, 2010 claim (¶533: SupC 156).   
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S. LPEs and Advocate are partners.

The partnership of the LPEs and Advocate is alleged at Paragraph 25 which states: 

“Over the  decades  Park Ridge, the County, Maine Township,  and the 
District…in coordination with their private partners including 
Advocate… developed …“PCSS”….” (¶25:RA15).  

T. Only lower-elevation Plaintiffs.

Finally, the 2002 Flood Inundation Map (RA217) demonstrates that only the down-

sewer-stream, below-base-flood-elevation creek bed Plaintiffs were flooded (RA185). 

“Not even a single drop of water invaded any part of 
Advocate’s Medical Pavilion located less than 15 yards from 
the Pavilion Basin.”  

(¶621:RA90). Advocate has elevated all of its structures above base flood elevation, 

ensuring that Advocate does not flood as evident from the 2002 Flood Inundation Map 

(RA217).  Thus, it was elevation, not rainfall, that caused the catastrophic flooding of 

Plaintiffs’ homes. 
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U.  LPEs could reduce flooding by 84% per IDNR high school soccer field 
retention basin. 

 

 In 2004, the INDR recommended that the LPEs improve their PCSS by constructing 

a new retention basin on the East Maine Township High School soccer fields, which basin 

would reduce flooding by 84% (RA179-180;RA216): 
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ARGUMENT IN RESPONSE TO APPELLANTS’ JOINT BRIEF 

The Appellate Court ruled that Coleman v. East Joliet Fire Protection District, 

2016 IL 117952 (2016) which abolished the Public Duty Rule (“PDR”) was retroactively 

applicable to this case and, on that basis, reversed the Trial Court’s dismissal of the 

Plaintiffs’ Complaint under the PDR.  The Appellate Court further held that Plaintiffs 

Complaint properly stated a Takings claim under Article I, Section 15 of the Illinois 

Constitution and Defendants’ claims of immunity under the Tort Immunity Act did not 

provide an alternate basis for dismissal.  This Court should affirm the First District 

Appellate Court as to these issues.  Alternatively, this Court should hold that, even if the 

Coleman decision were not applied to this case, (1) the PDR is not a bar to a taking or 

consequential damages claim under Illinois Constitution Article I, Section 15 or (2) a claim 

arising out an injury caused by a defective public improvement per City of Chicago v. 

Seben, 165 Ill 371 (1987). 

I. BASED UPON THE RATIONALE ENUNCIATED IN MOLITOR,
PLAINTIFFS ARE ENTITLED TO AN APPLICATION OF THE
COLEMAN DECISION TO THIS ONGOING CASE AGAINST THE
LPEs.

The LPEs argue at Page 24 of their Joint Brief that Molitor v Kaneland Community 

Unit District No. 302, 18 Ill.2d 11 (1959), a case where the Court ordered its abandonment 

of local governmental sovereign immunity apply only prospectively, and, therefore, is 

most analogous to Coleman’s abolition of the public duty rule” (emphasis added).  The 

LPEs emphasize that the Molitor Court addressed “reliance upon an overruled precedent” 

and how its decision could cause “great hardship”.  The LPEs then, quoting Molitor, state: 

“To limit that hardship, the Court held that the abolition of sovereign immunity 
would ‘apply only to cases arising out of future occurrences’. Id. at 26-27.” 
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The LPEs interpretation of Molitor is not quite correct.  This is what the Court in Molitor  

actually said: 

“In here departing from stare decisis because we believe justice and policy require 
such departure, we are nonetheless cognizant of the fact that retrospective 
application of our decision may result in great hardship to school districts which 
have relied on prior decisions upholding the doctrine of tort immunity of school 
districts. For this reason we feel justice will best be served by holding that, 
except as to the plaintiff in the instant case, the rule herein established shall 
apply only to cases arising out of future occurrences. This result is in accord 
with a substantial line of authority embodying the theory that an overruling decision 
should be given only prospective operation whenever injustice or hardship due to 
reliance on the overruled decisions would thereby be averted.”  Molitor, at 26-
27.(emphasis added). 

 
Thus, in Molitor, the new rule was not, as stated by the LPEs, limited “only to cases arising 

in the future” because it was applied to the underlying case upon remand.  Equally 

important for purposes of this case, the LPEs also fail to mention the rationale the Molitor 

Court expressed to justify application of the new rule to the existing litigation despite the 

hardship it might impose on defendants.  On that point, the Court stated: 

“At least two compelling reasons exist for applying the new rule to the instant case 
while otherwise limiting its application to cases arising in the future.  First, if we 
were to merely announce the new rule without applying it here, such announcement 
would amount to mere dictum.  Second, and more important, to refuse to apply 
the new rule here would deprive appellant of any benefit from his effort and 
expense in challenging the old rule which we now declare erroneous.  Thus, 
there would be no incentive to appeal the upholding of precedent since appellant 
could not in any event benefit from a reversal invalidating it.” Molitor at 28. 
(emphasis added).   

 
That same rationale is implicit in the Court’s decision in Coleman where summary 

judgment in favor of the defendant fire protection districts was reversed and the case 

remanded so that plaintiff could proceed with his claims.  That same rationale justifies an 

application of the Coleman decision to this case because plaintiff’s claims in Coleman and 

Plaintiffs’ claims in this case track a parallel timeline.   
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The cause of action in Coleman arose on June 7, 2008 and the lawsuit was 

commenced against the fire protection districts on April 29, 2009.  The cause of action in 

this case arose on September 13, 2008 and this litigation against the LPEs commenced on 

September 11, 2009.  Thereafter, the defendants in Coleman and the LPEs in this case 

each filed motions based on the PDR.  In Coleman, the Trial Court granted defendants’ 

motions for summary judgment on May 16, 2012, some 3 years after the litigation began, 

and it was that dismissal, with prejudice, which triggered the appeal culminating in this 

Court’s decision on January 22, 2016. 

 In this case, on the other hand, Plaintiffs initially repelled the LPEs’ first attack 

under the PDR when, on March 3, 2011, Judge Sophia Hall heard oral argument on the 

LPEs’ various motions asserting the PDR and, more specifically, application of the PDR 

based upon the decision in Alexander v. Consumers Illinois Water Co. 358 Ill.App.3d 774 

(3d Dist. 2005).  While Judge Hall did not issue a ruling on that date and, instead, revised 

the briefing schedule pending Plaintiffs amending their Complaint, Judge Hall did provide 

some guidance to the LPEs’ with respect to the PDR and the LPEs’ possible reliance upon 

Alexander in any future motions, stating: 

“I do not believe that Alexander furthers defendants’ argument very far in nature of 
the limited decision that was presented by the Court”. (RA206, Lines 15-19). 

 
Plaintiffs, thereafter, consistently maintained neither Alexander nor any other reported 

decision supported application of the PDR to the claims in this case and Plaintiffs have 

matched, motion-for-motion, their opposition to the LPEs’ assertion of the PDR.  

 On July 25, 2014, Judge Hall ordered the LPEs to file Amended Motions To 

Dismiss, as the LPEs state at Page 18 of their Brief, in order “to update the case law”. 

(C1070).  Thereafter, on April 3, 2015, the Circuit Court granted the LPEs’ Section 2-615 
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motions to dismiss on the basis of Alexander and Harinek v. 161 North Clark Street Ltd. 

Partnership, 181 Ill.2d 335 (1998).  That ruling, however, was not a final judgment so the 

LPEs moved for a Rule 304(a) finding. (C1910-1921, C2130-2162).  While the LPE’s Rule 

304(a) motions were still pending, the Circuit Court requested further briefing and 

conducted a hearing on the issue of whether the April 3, 2015 ruling on the PDR should 

also apply to Plaintiffs’ Taking claims under Article I, Section 15 of the Illinois 

Constitution.  (C1924-1925, C22170).  The Circuit Court never ruled on that issue and at 

the time of the Coleman decision on January 22, 2016, no final judgment had been entered 

against Plaintiffs’ on any of their claims against the LPEs. 

 Based upon the foregoing, it cannot fairly be said that applying Coleman to this 

case would constitute a truly “retroactive” application when Plaintiffs’ cause of action 

arose after that which gave rise to Coleman and the action against the LPEs was filed after 

the Coleman action was filed against the fire protection district.  Moreover, as the Coleman 

case was proceeding through the appellate system up to, and including, the decision on 

January 22, 2016, Plaintiffs were engaged in an ongoing challenge to the PDR and the 

Circuit Court retained full jurisdiction over the entire litigation against the LPEs. 

 In this case, Plaintiffs have been challenging the PDR since the time the LPEs first 

presented their motions to dismiss in March 2010.  The significant difference between this 

case and Coleman is that, unlike Coleman, the Circuit Court originally viewed the PDR, 

as applied by Alexander, not to be a bar to any of Plaintiffs claims.  However, had Judge 

Hall viewed Alexander differently on March 3, 2011 and ruled in favor of the LPEs, 

Plaintiffs’ action would have arrived prior to Coleman on this Court’s doorsteps.  The 

LPEs’ argument begs the question: Should Plaintiffs be penalized because the LPEs failed 
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to convince the Circuit Court on March 3, 2011 that the PDR should be applied to 

Plaintiffs’ claims in this case?  Of course not. 

Applying the rationale of Molitor to this case, it would be fundamentally unfair to 

deprive Plaintiffs of any benefit from their efforts and expense in challenging the PDR 

were this Court to reverse the Appellate Court and bar application of Coleman to this 

ongoing case. Furthermore, applying the Coleman decision while limiting its application 

to this ongoing litigation – litigation which commenced within the same year as Coleman 

-- during which Plaintiffs herein repeatedly challenged application of the PDR, does not 

expose the LPEs to any more hardship than that to which the defendants were exposed in 

both Molitor and Coleman.  

LPEs, citing initially to Molitor at Page 22 of their Brief, state that”[i]f the Court 

undertakes a retroactivity analysis and finds a decision alters the law, the Court nearly 

always orders that it apply only prospectively” (emphasis added) and citing again to 

Molitor, the LPEs argue that “[i]t does so to avoid undue hardship or injustice”.  Well, once 

again, that is not an accurate statement of the law because in Molitor, the Court held that 

justice would best be served by allowing the party who affirmatively challenged the 

existing law to benefit from the new rule pronounced by the Court and the Court did so 

knowing that allowing the plaintiff to proceed would create hardship on the governmental 

entity.  The Molitor Court avoided imposing “undue hardship or injustice” by limiting 

application of the new rule to the instant case because it would be unfair to deny the benefits 

of that rule change to the party challenging existing law.  Limiting application of Coleman 

to the specific circumstances of this case – a case where Plaintiffs have affirmatively 

challenged the PDR during the same period Coleman was being litigated and continue 
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to do so to the present day -- would achieve the same result.  

 Beyond Molitor, the LPEs cite to a plethora of other cases for the proposition that 

when a decision alters the law, the Court “nearly always” orders a prospective application 

and, therefore, there should only be a prospective application of the new rule abolishing 

the PDR in this instance.  The underlying premise of the LPEs argument is fundamentally 

flawed because this case deals with the question of whether a decision in a specific case, 

namely Coleman, should be applied to Plaintiffs’ case where the new rule announced by 

Coleman abolishing the PDR was not limited to a prospective application. The question, 

therefore, is whether Plaintiffs in this case are entitled to benefit from the rule abolishing 

the PDR in the same manner as the plaintiff in Coleman was entitled to benefit from the 

new rule in that case. Plaintiffs should, under the circumstances of this case, be entitled to 

application of Coleman and none of the authorities cited by the LPEs would require a 

different result.   

II.  THE LPEs FAIL TO ESTABLISH THE FACTORS REQUIRED UNDER 
CHEVRON TO OVERRIDE THE PRESUMPTION THAT COLEMAN 
APPLIES RETROACTIVELY. 

 
 When a court issues an opinion, the decision is presumed to apply both 

retrospectively and prospectively.  Aleckson v. Village of Round Lake Park, 176 Ill.2d 82, 

85 (1997). In Aleckson, the Court described the two types of circumstances where that 

presumption can be overcome, stating as follows: 

“First, the issuing court itself may expressly state that its decision will be applied 
prospectively only.  See, e.g. Molitor v. Kaneland Community Unit District No. 
302, 18 Ill.2d 11, 163 N.E.2d 89 (1959).  Second, later court may, under certain 
circumstances, override the presumption by declining to give the previous opinion 
retroactive effect, at least with respect to the parties appearing before the later 
court.” Aleckson at 86 (emphasis added). 

 
Here, the Coleman decision nowhere expressly states that it is to be applied only 
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prospectively.  Therefore, Coleman is presumed to apply retroactively unless grounds exist 

to override that presumption. 

 When determining whether the presumption should be overruled, the Aleckson 

Court recognized that Chevron Oil Co. v. Huson, 404 U.S. 97 (1971) was the seminal case 

concerning the prospective application of a civil decision.   Here, the LPEs claim, 

beginning at Page 25 of their Joint Brief, that “a detailed analysis of the Chevron factors 

confirms that prospective only application of Coleman is the just result”.  The LPEs are 

wrong in their analysis. 

A.  The LPEs Fail On The First Factor Because Coleman’s Abolition Of 
The PDR Did Not Overrule Clear Past Precedent Nor Was Coleman A 
Case Of First Impression As It Pertains To Plaintiffs’ Claims In This 
Case Because The PDR Has Never Been Applied To Those Claims  

 
 In Aleckson, the Court spoke to the first Chevron factor as follows: 

“The first factor of the Chevron test is whether the decision to be applied 
nonretroactively established a new principle of law, either by overruling 
clear past precedent on which litigants have relied or by deciding an issue 
of first impression whose resolution was not clearly foreshadowed.”  
Aleckson, at 92 (emphasis added). 

 
In other words, it’s not enough that a new principle of law was created in the prior case.  

Rather, the question is: what impact does that new law have on the litigant in the later case 

who is now trying to challenge the presumption of retroactivity.  In Aleckson, the Court 

found that a prospective only application in the later case was warranted by the Appellate 

Court because it was “beyond dispute that plaintiffs relied on ‘clear past precedent’ when 

they filed their complaint in this action”.  Aleckson, at 92. 

 In this case, there is no dispute that Coleman’s abolition of the PDR changed 

Illinois law.  However, the LPEs cannot argue they ever relied on any “clear past 

precedent” overruled by Coleman, because the PDR has never been applied in the context 
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of a public improvement.  The Appellate Court in this case correctly acknowledged that 

fact. See, Decision at ⁋30.  Furthermore, the PDR has never been applied to a takings claim 

or consequential damages claim under Article I, Section 15 of the Illinois Constitution.  

See, as an example of inapplicability, Pineschi v. Rock River Water Reclamation District, 

346 Ill.App.3d 719, 726-727 (2nd Dist. 2004).   

Furthermore, the MWRD cannot claim any reliance on the PDR to pass the first 

Chevron test when it never argued the PDR applied to a takings claim in Hampton v. 

MWRD, 2016 IL 119861.  Indeed, nowhere in Hampton was the PDR issue discussed let 

alone decided.  Likewise, in Andrews v. MWRD, 2019 IL 12483, there is no evidence that 

the MWRD raised PDR as a defense.  Yet, another example of an LPE not relying on the 

PDR can be found in Monson v. City of Danville, 2018 IL 122486 where the City of 

Danville never raised the PDR though the injury occurred in 2013 thereby predating 

Coleman. The Plaintiffs are unaware of any other case in which an LPE litigant raised the 

issue of the PDR as applicable to a claim in the context of a public improvement and the 

LPEs have failed to cite to any prior case.  

 Nor can it be said that Coleman decided an issue of first impression because 

Coleman did not speak to, nor did it have to speak to, the issue of whether the PDR applied 

to claims for damages arising out of the LPE-owned, LPE-possessed or the LPE-controlled 

public improvements.  Likewise, Coleman was not called upon to address the issue of 

whether the PDR applied to a takings claim or a consequential damages claim under Article 

I, Section 15 of the Illinois Constitution.  The LPEs, therefore, have failed the first Chevron 

test. 
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B. The LPEs Fail On The Second Test Because Retroactive Application
Of  Coleman Furthers The Purpose Of The Coleman Decision To
Remove The Incompatibility Between The PDR And The Legislative
Intent To Impose Liability Upon An LPE As Set Forth In The Tort
Immunity Act.

 The second Chevron test requires an evaluation of the new rule in terms of 

“whether retrospective operation will further or retard its operation.”  Aleckson, at 93.  That 

evaluation, in turn, requires an examination of the reasoning behind the Court’s creation of 

the new rule.  In that regard, the Court in Coleman explained its reasoning as follows: 

“We believe that departing from stare decisis and abandoning the public duty rule 
and its special duty exception is justified for three reasons: (1) the jurisprudence 
has been muddled and inconsistent in the recognition and application of the public 
duty rule and its special duty exception; (2) application of the public duty rule is 
incompatible with the legislature's grant of limited immunity in cases of willful and 
wanton misconduct; and (3) determination of public policy is primarily a legislative 
function and the legislature's enactment of statutory immunities has rendered the 
public duty rule obsolete.   Coleman at ⁋54 (emphasis added). 

As to the second reason, articulated above, directed at how the Court believed application 

of the public duty rule has been, and would continue to be, incompatible with the 

Legislature’s grant of limited immunity, the Court stated the following: 

“The legislature has deemed it appropriate to allow recovery in cases of willful and 
wanton misconduct. When the public duty rule is applied, however, a plaintiff is 
precluded from pursuing a cause of action for willful and wanton misconduct, in 
contravention of the clear legislative decision to allow recovery against the public 
entity in certain cases involving willful and wanton misconduct. The legislative 
intent is to impose liability upon public entities under circumstances of willful and 
wanton misconduct. Thus, application of the public duty rule to preclude 
recovery is incompatible with the legislature's grant of limited immunity.” 
Coleman at ⁋58 (emphasis added). 

This second reason for abolishing the PDR is directly applicable to this case and, thereby, 

requires the Coleman decision be applied both retroactively as well as prospectively. 

In this case, the gravamen of Plaintiffs’ case is that they have suffered catastrophic 

damages as the result of the LPEs’ failure to exercise ordinary care to maintain their 
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property in a reasonably safe condition and, by their involvement in the construction of 

public improvements, the LPEs have created conditions that are not reasonably safe.  Under 

Section 3-102(a), an LPE is, subject to actual or constructive notice, liable for breach of its 

duty to maintain its property in reasonably safe condition. Under Section 3-103(a), an LPE 

is liable where, by its construction of, or improvement to public property, it has created a 

condition that is not reasonably safe.  Thus, in both circumstances, the Legislature has 

provided for only limited immunity. 

The Legislature’s intent to impose liability upon an LPE under those circumstances 

delineated in Section 3-102(a) and Section 3-103(a) is incompatible with an application of 

the PDR for exactly the same reason Coleman found the application of the PDR was 

incompatible with the Legislature’s intent to impose liability upon an LPE under 

circumstances of willful and wanton misconduct.  Therefore, retroactive application of 

Coleman would remove that incompatibility in this case and, thereby, further the 

underlying purpose of the decision. 

As to the third reason articulated in Coleman regarding public policy, it is clear that 

by its enactment of statutory immunities and, in this case, limited immunities in those 

circumstances involving construction and maintenance of public improvements, the 

Legislature has exercised its function of determining what the public policy of the State of 

Illinois is, and must be, in those circumstances.  That public policy would be entirely 

thwarted were the PDR allowed application to the Plaintiffs’ case.  Therefore, retroactive 

application of Coleman would further the public policy recognized by the Court and, 

thereby, further the underlying purpose of the decision.  On the other hand, a failure to 
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apply Coleman to this case would subvert the underlying purposes for which Coleman 

abolished the PDR.  The LPEs have, therefore, failed the second Chevron test. 

C.  Allowing The LPEs To Be Held Liable For The Catastrophic Damages 
Created By Their Public Improvements Would Not Be Inequitable Nor 
Cause Undue Hardship While Immunizing The LPEs Under The PDR 
Would Cause An Inequitable Catastrophic Loss To The Plaintiffs. 

 
 The third Chevron test requires an evaluation of “whether substantial inequitable 

results would be produced if the former decision is applied retroactively”.  Aleckson, at 

⁋93-94.  The LPEs claim in the caption to their argument at Page 28 of their Joint Brief 

that “[t]he LPEs and Other Municipalities Relied on the Public Duty Rule for Decades and 

Allowing Them to be Held Liable for Actions Taken When the Rule Existed Would be 

Inequitable and Cause Them Hardship”.  In support of this argument, the LPEs cite to 

Stigler v. City of Chicago, 48 Ill.2d 20, 25 (1971); Huey v. Town of Cicero, 41 Ill.2d 361, 

363 (1968); Zimmerman v. Village of Skokie, 183 Ill.2d 30, 32 (1998) quoting Shaffrath 

v. Village of Buffalo Grove, 160 Ill.App.3d 999, 1003 (1987) and Harinek apparently as 

being representative of their reliance.  However, none of these authorities involve 

application of the PDR to a claim arising out of, or related to, a public improvement. 

 The LPEs do not cite, and cannot cite, to any such authority because, as noted 

above, the PDR has never been applied in the context of a public improvement as correctly 

acknowledged by the Appellate Court in this case. See, Decision at ⁋30.  As also stated 

above, the PDR has never been applied to a Takings claim or a consequential damages 

claim under Article I, Section 15 of the Illinois Constitution.  The LPEs, therefore, cannot 

claim they ever relied upon the PDR with respect to the type of claims Plaintiffs bring 

before this Court.   

 The Appellate Court also noted that the LPEs reliance upon the PDR to support the 

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



39 

argument they shouldn’t be exposed to the additional expense and time commitments of 

ongoing litigation was an “argument that presupposes that their actions were, in fact, 

covered by the public duty rule”.  In response to the LPEs’ claim that in the absence of 

Coleman, this litigation would have ended long ago, the Appellate Court correctly stated: 

“However, that overlooks the fact that it is not beyond dispute that the public duty 
rule would, in fact, apply.  Plaintiffs likely would have appealed the trial court’s 
April 3, 2015, dismissal even in the absence of Coleman, and we would have been 
asked to determine whether the public duty rule applies to the circumstances present 
in the case at bar.  As discussed earlier in our analysis, this is not a question that 
has been considered by our supreme court, nor is it an area that has a clear answer 
at the appellate level.”  Decision at ⁋46. 

The fact that application of the PDR to the factual circumstances now before this Court, 

has never previously been considered by this Court and no Appellate Court has provided 

any clear answer, precludes any legitimate claim the LPEs have relied upon the PDR and, 

therefore, should not now be subject to application of the Coleman decision.   

Furthermore, since the time Section 3-102(a) and Section 3-103(a) were first 

promulgated by the Legislature, the LPEs have always known they are not immunized – 

and therefore liable – for damages arising out of their failure to exercise ordinary care to 

maintain their property in a reasonably safe condition and, by their involvement in the 

construction of public improvements, they created conditions that are not reasonably safe.  

On the other hand, Plaintiffs have suffered catastrophic damages arising out of 

unsafe conditions created by the LPEs’ public improvements.  Equally important, the LPEs 

were on direct and repeated notice, of the dangers they created and steps they could have 

taken to remove or significantly reduce the threat of catastrophic loss.  The LPEs stood 

back and did nothing.  The clear balance of the equities favor application of Coleman to 

this case. The LPEs have, therefore, failed the third and final Chevron test. 
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III.  WHEN APPLIED TO THIS CASE, THE PUBLIC DUTY RULE 
DOES NOT, AND CANNOT, BAR PLAINTIFFS’ CLAIMS. 

 
 The LPEs argue at Page 31 of their Joint Brief that the PDR precludes LPE liability 

because Plaintiffs’ Complaint fails to allege facts “showing that the LPEs owed the 

Plaintiffs an individual duty” citing to Harinek, 181 Ill.2d at 345.  The LPEs argument is 

fundamentally flaws because Plaintiffs’ claims arise out of both the failure to maintain 

public property as well as the planning, design and construction of public property and it 

was that public property which created, what the LPEs always knew, was an unreasonable 

risk harm to the Plaintiffs.  Harinek has nothing to do with public property and, therefore, 

does not address application of the PDR to the facts as they exist in this case, as the 

Appellate Court noted. Decision at ⁋46. 

 Similarly, the LPEs’ reliance on Town of Cicero v. MWRDGC, 2012 IL App (1st) 

11264 is misplaced.  Town of Cicero turned on the question of whether plaintiff’s 

complaint stated a claim under Section 19 of the Metropolitan Water Reclamation District 

Act, 70 ILCS 2605/1.  The plaintiff’s complaint was not based upon any tort theory of 

liability.  Town of Cicero at ⁋41.  The LPEs, nevertheless, quote from a footnote in the 

opinion where the First District Appellate Court states “the ‘public duty’ would appear to 

bar any such claims”.   The LPEs fail to fully quote the Court’s entire statement.  The 

footnote to Paragraph 41 of the opinion states in full as follows: 

“Without deciding the issue, we note that the ‘public duty rule’ would appear to 
bar any such claims.  See Harinek v. 161 North Clark Street, Ltd. Partnership, 
181 Ill.2d 335, 345 (1998) (stating that under the public duty rule, a public entity 
may not be ‘held liable for their failure to provide adequate governmental 
services’)” (emphasis added). 

 
It is clear from this footnote the Appellate Court was not deciding the issue, nor was it 

required to decide the issue, of whether the PDR applies to a flooding case.  The 
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statement at footnote 4 is, therefore, mere dicta.  

 Finally, the LPEs’ reliance on Alexander is equally misplaced.  In Alexander, the 

plaintiff brought an action to recover for damages occurring from a sewage back-flow 

caused by a clogged private main sewer line servicing the plaintiff’s home not owned by 

the LPE.  The clog in the sewer line, however, was caused by debris created when a 

homeowner down the street was cleaning out their privately owned lateral line which ran 

from the homeowner’s house to the main sewer line.  Thus, because the Village did not 

own or control the sewer line, the incident did not arise from any failure by the Village to 

maintain its own property.  Again, the main sewer line servicing the entire street was 

privately owned and operated by Consumers Illinois Water Company.   

Thus, unlike this case, Alexander did not, in any way, involve the ownership, 

planning, design, construction, operation or the maintenance of any public property. 

Therefore, to the extent Alexander speaks to application of the PDR, it certainly does not 

stand for the proposition that the PDR can immunize the LPEs for their conduct in this 

case, namely the creation of a series of conditions they knew were capable of causing 

catastrophic flooding damages. 

The LPEs attempt to apply the PDR, a judicially created immunity, to the facts of 

this case also violates the sovereign immunity and separation powers provisions of the 

Illinois Constitution.  Zimmerman v. Village of Skokie, 183 Ill.2d 30 (1998).  In 

Zimmerman, the  plaintiff sought to recover damages against the Village of Skokie on 

behalf of an arrestee who became mentally disabled after attempting suicide while in police 

custody.  In response to plaintiff’s argument that the “special duty doctrine” negated the 

immunities provided under the Tort Immunity Act the Court held: 
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“Because the special duty doctrine is a judicially created exception to the public 
duty rule, the special duty doctrine cannot, and was not intended to, contravene the 
immunities provided to governmental entities under the Tort Immunity Act.  Such 
operation constitutes a violation of the Illinois Constitutions provisions governing 
sovereign immunity (Ill. Const. 1970, art. XIII, §4) as well as the separation of 
powers (Ill. Const.. 1970, art II, §1).” 

 
 The Tort Immunity Act in certain specific instances, also codifies duties.  For 

example, in Monson, the Court rejected defendant’s argument that the second clause in 

Section 3-102(a) operated as an immunity provision stating: 

“. . . no court has held that section 3-102(a) grants immunity to municipalities.  
Rather, the courts of this state have uniformly held that section 3-102(a) merely 
codifies the common-law duty of a local public entity to maintain its property in a 
reasonably safe condition”.  Monson at ⁋24 

 
Citing to Wagner v. City of Chicago, 166 Ill.2d 144, 151-152 (1995), the Court in Monson  

emphasized this principle by further stating: 

“[T]he language in section 3-102(a) is clear: the city has a duty to maintain its 
property in a reasonably safe condition so that persons using ordinary care are not 
harmed.” (emphasis added). 

 
Most recently, in Coleman this Court, citing to Zimmerman, noted that “the special duty 

exception to the public duty rule cannot override statutory immunities” and further held 

that “application of the public duty rule to preclude recovery is incompatible with the 

legislature’s grant of limited immunity”.  Coleman at ⁋⁋ 57,58.  

The same principle should also apply to this case.  More specifically, application 

of the PDR is incompatible with the Legislature’s codification of duties codified in Section 

3-201(a) and Section 3-103(a) of the Tort Immunity Act.  It is the LPEs’ breach of their 

duty to maintain their property and the LPEs’ creation of conditions that are not reasonably 

safe that form the basis of Plaintiffs’ claims.  Therefore, aside from the fact that the PDR 

has never been applied in the context of a claim arising out of a public improvement, 
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application of the PDR to the Plaintiffs’ claims in this case would violate the sovereign 

immunity and separation clauses of the Illinois Constitution.    

IV.  THE LPEs OWE A DUTY UNDER THE COMMON LAW AND AS 
CODIFIED UNDER SECTION 3-102(a) AND SECTION 3-103(a) OF 
THE TORT IMMUNITY ACT TO REASONABLY MAINTAIN 
THEIR PROPERTY AND NOT CREATE A CONDITION THAT IS 
UNREASONABLY SAFE. 

 
 The LPEs argue at Page 34 of their Joint Brief that the magnitude of the burden of 

guarding against the injury which Plaintiffs have suffered and the consequences of placing 

that burden on the LPEs “weigh against finding that the LPEs owed Plaintiffs a duty of 

care”. 

 First, it is beyond any dispute that the LPEs owe a duty to the Plaintiffs under the 

common law and as codified under Section 3-102(a) and Section 103(a) of the Tort 

Immunity Act to act reasonably in the maintenance of their property and not create a 

condition that is unreasonably safe. 

 Secondly, the burden the LPEs now complain about is a burden they have chosen 

to put upon themselves by their knowing and deliberate breach of these duties.  The LPEs’ 

argument about “burden” is a deliberate act of misdirection.  Plaintiffs are not asking this 

Court “to impose a duty on all municipalities throughout Illinois to ‘plan substantially 

before’ any rain event so that they maximize stormwater storage and to pump excess 

stormwater away” (emphasis added).   Plaintiffs are not asking this Court “to order 

municipalities, including the LPEs, to deploy tremendous resources any time a predicted 

storm could overwhelm an existing system” (emphasis added).   The Plaintiffs are asking 

this Court, under the facts of this case – facts which demonstrate the deliberate, knowing 

breach of duty by these LPEs – to hold these specific LPEs responsible for their specific 
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acts which have catastrophically damaged the Plaintiffs. 

V.  PLAINTIFFS’ COMPLAINT PROPERLY ALLEGES A TAKINGS 
CLAIM AS WELL AS A CONSEQUENTIAL DAMAGES CLAIM UNDER 
ARTICLE I, SECTION 15 OF THE ILLINOIS CONSTITUTION.  

 
Under Article I, Section 15 of the Illinois Constitution, Plaintiffs are entitled to 

recover compensation for the taking of, or damage to, their property. Hampton v. 

MWRDGC, 2016 IL 119861.  LPEs argue that the Appellate Court was wrong in 

recognizing Plaintiffs’ claim on the grounds that (a) a Taking claim requires government 

action be the only source of the invasion, (b) this Court should follow a “limited lockstep 

approach” and find Plaintiffs must assert affirmative governmental action, not merely 

inaction, to support their claim, and (c) the Tort Immunity Act bars Plaintiffs’ Taking 

claims.  The LPEs’ argument ignores both the undisputed facts in this case and the law 

supporting Plaintiffs’ claims.    

A.  Plaintiffs’ Taking Claims Do Not Fail Because Of The Presence Of 
Private Entities Where The Intrusion Of Water Was A Probable 
Result Of Direct Action By The LPEs And Actions Directly 
Authorized By The LPEs. 

 
 The law is clear that a temporary flooding may constitute a compensable taking 

under Article I, Section 15 of the Illinois Constitution where “the invasion of the property 

was intentional or whether it was a foreseeable result of an authorized government 

action”.  Hampton at 2016 IL 119861, ⁋25 (emphasis added).  In this case, the undisputed 

allegations of Plaintiffs’ Complaint present facts which demonstrate a Takings claim as 

well as a consequential damages claim under the Illinois Constitution based upon 

government action in the following manner: 

A)  Point E 10’ Drain-to-5’ Pipe Bottleneck: In the early 1960s, the LPEs 

governmentally acted to abandon the Prairie Creek and artificially redirect 
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the natural Prairie Creek flows from upstream Park Ridge, Maine Township 

and Niles into two man-made inline conveyance stormwater structures 

bottlenecking at their connection at the Point E culvert.  

B)  Permitted Townhome Construction: concurrently with the construction 

of the above Drain and Pipe in the 1960s, the LPEs approved townhome 

construction in the abandoned creek bed two-to-three feet below flood 

elevation (RA143-144;RA217).   

C) Ballard and Pavilion Basins: the LPEs supervised and controlled, through 

their permitting process,  the engineering and construction of the undersized 

Ballard and Pavilion Basins as integral stormwater storage components of 

the LPEs’ multi-town PCSS to collect LPE upstream stormwater from Park 

Ridge, Maine Township and Niles: see the IDNR’s 2002 Flood Inundation 

Map (R217;RA148;RA15).  

D) Dempster Basin: The LPEs supervised and controlled, through their 

permitting process the engineering and construction of the undersized 

Dempster Basin; the LPEs designed this basin as an integral part of the 

PCSS to collect South Advocate Development stormwater draining 

upstream from the Plaintiffs entering the NAD at Point B1, discharging into 

the Dempster Basin at Point B2 and then being conveyed by an under-

Robin-Alley sewer from Point rough B3 for discharge into the 10 foot 

diameter Drain at Point C2 which, in turn, discharges into the smaller 5 foot 

diameter Pipe (RA20). 
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E)  LPE Tributary Sewers: Prior to, or in connection with, the construction of 

Plaintiffs’ townhomes, the LPEs constructed sewers adjacent to those 

townhomes which, thereafter, served as the conduit to back-flow water 

directly into Plaintiffs’ homes when the downstream bottleneck at Point E 

constructed by the LPEs caused sewer water to surcharge back to Points 

C1/C2 which, thereupon, also blocked drainage from the Ballard Basin, 

Pavilion Basin and Dempster Basin causing water to cascade over the basin 

walls into Plaintiffs’ homes (¶43:RA18;¶209.3:RA51). 

These undisputed facts demonstrate the LPEs’ direct governmental action in the 

creation of the public improvement known as the PCSS collecting upstream public 

stormwater from Park Ridge, Maine Township and Niles and their direct responsibility for 

the inherent design defects in that stormwater sewer system.  

In addition, the undisputed facts further demonstrate how the catastrophic losses 

Plaintiffs suffered from the invasion of sewer stormwater into their homes were a 

foreseeable result of that governmental action in the following manner: 

1) By the mid-1970s, the LPEs had actual knowledge that the inherent designs 

of their existing stormwater structures were posing flooding risks to the 

Plaintiffs. The ongoing Robin-Dee-Community flooding was so evident 

that the MWRD stamped Park Ridge permits for the NAD and SAD with 

oversized letters: “Warning: Flood Hazard Area: Permittee Assumes All 

Liability” (RA139); indisputably, the LPEs had actual  

knowledge of Plaintiffs’ flood risks by 1975; the LPEs knew then that, 

unless they improved the design capacity of their PCSS stormwater 
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structures, every stormwater structure design would pose an inherent risk of 

flooding the Plaintiffs;  

2) By 1990, the LPEs knew what stormwater structure designs were necessary 

to prevent flooding per the 1990 Harza Report; the LPEs knew that the 

PCSS had less than a 5-year-rainfall return frequency capacity and far below 

the 100-year rainfall return per the Harza recommendations.  

(RA149,154,167). Specifically, the LPEs knew in 1990 per the Harza 

Report that the construction of a pump station and pre-storm pump down of 

the Ballard Basis was necessary to reduce the risk of catastrophic flooding 

inherent in the existing design of the PCSS; and 

3)  By 2004, the LPEs knew the proper design of PCSS components from the 

2004 IDNR recommendations and further knew the most effective 

recommended improvement would be the construction of an additional new 

retention basin at the High School soccer fields which improvement would 

reduce flooding by a projected 84 percent (RA216). 

The callous refusal of the LPEs to undertake any Harza or IDNR recommendation 

demonstrates a deliberate indifference and deliberate redesign neglect satisfying the 

elements required to support a Takings claim as well as a consequential damages claim 

under Article I, Section 15 of the Illinois Constitution. 

Perhaps recognizing that, upon remand, the LPEs will never be able to refute the 

allegations of Plaintiffs’ Complaint, they present a novel theory at Page 38 of their Joint 

Brief where, citing to Sorrells at ⁋18, they argue that Plaintiffs’ Taking claims must fail 

unless Plaintiffs can show “the LPEs actions were the sole cause of the alleged intrusion” 
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(emphasis added).  Nowhere does Sorrells state an LPE’s action must be the sole cause of 

a water intrusion in order to establish a Takings claim or a consequential damages claim.  

The LPEs argument mischaracterizes both the facts as well as the holding in Sorrells and 

is contrary to the law, including the authorities cited in that case. 

In Sorrells, the plaintiffs’ complaint was fatally defective because it “alleged that 

the private development as a whole caused the alleged unreasonable amount of surface 

water to drain onto their land from the detention and drainage basins.”  Sorrells at ⁋30 

(emphasis added).  The Court went on to explain the basis for dismissal of plaintiffs’ 

Takings claim as follows: 

“Thus, the allegations of count IV of the third-amended complaint are insufficient 
to support plaintiffs' claim of a taking for public use where the alleged increased 
water drainage was coming from the entire development, including streets, through 
detention or drainage basins. The development was not a public property and the 
acceptance of the dedication of the streets inside the development does not give rise 
to a taking where the drainage was from the basins. In addition, plaintiffs failed to 
allege that the water draining from the development onto their land, in an 
unreasonable amount and unnatural channels, was the intended or foreseeable 
result, in whole or part, of the City's actions rather than that of the 
development” Sorrels at ⁋32 (emphasis added).  

 
Sorrells clearly recognizes that where the increase in water drainage is a “foreseeable 

result, in whole or in part” of a governmental action, the plaintiff has stated a Takings 

claim.  

 The plaintiffs failed in Sorrells because the stormwater drainage came from private 

retention basins which received only private subdivision stormwater.  In this case, the 

PCSS is public property transporting not merely stormwater runoff from the Advocate 

Development property, but LPE stormwater upstream from Advocate encompassing a 

geographical area far greater than the Advocate property (⁋26:RA15). Furthermore, the 

facts alleged demonstrate that the flooding which occurred from stormwater draining in 
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unreasonable amounts upon Plaintiffs’ land was a foreseeable result, “in whole or in part”, 

of the actions undertaken by the LPEs. 

The drainage basins were built per plans and specifications approved by the LPEs 

and in the course of the permitting process, Park Ridge represented itself as being an 

“owner” of the basins.   Unlike Sorrells, these basins were designed and constructed with 

the direct involvement of the LPEs because the LPEs intended these basins would be an 

integral part of the LPEs public stormwater system collectively known as the PCSS.   

The LPEs argue at Page 39 of their Joint Brief that “Plaintiffs allege that the 

flooding initiated from these privately held detention basins and then overwhelmed the 

entire system”.  This is a mischaracterization of the facts.  These are not private water 

retention ponds.  The water which overflowed from the Ballard Basin and the Pavilion 

Basin was not stormwater runoff collected merely from the Advocate development.  

Instead, these basins – though located on private property – were constructed for the 

specific purpose of collecting LPE stormwater draining upstream from the Advocate 

development and not merely stormwater runoff from Advocate’s North Development 

property (⁋⁋208-209:RA50-53). 

Moreover, the LPEs are not relieved from liability merely because Advocate 

constructed the Ballard Basin, Pavilion Basin and Dempster Basin on its privately held 

land because the LPEs (MWRD and PR) exercised supervision and control over 

Advocate’s construction of those basins through the permitting process and the work was 

performed for a public benefit.  Compare, People ex rel Pratt v. Rosenfeld, 399 Ill. 247 

(1948) (where the city contracted with the railroad to construct a viaduct under city 
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jurisdiction); Maezes v. City of Chicago, 316 Ill.App. 464 (1st Dist. 1942) (where sanitary 

district controlled construction of an interceptor sewer).   

       In addition, it was the LPEs who were responsible for changing nature by 

channeling what used to be the meandering Prairie Creek into the 120 inch underground 

Open Channel Prairie Creek Main Drain (located between Points C1/C2 and Point E on 

RA218). This culvert was built to accept discharge of stormwater from the Ballard Basin 

(which also accepts water from the Pavilion Basin) as well as stormwater discharged from 

the Dempster Basin.  It was also the LPEs who built the 60 inch underground culvert known 

as the Dee Neighborhood Sewer (located at Points E through I on RA218) to accept the 

discharge of stormwater from the 120 inch culvert, thereby, creating the inherent 

bottleneck. (located at Point E on RA218).  This LPE created bottleneck is a substantial 

cause of the flooding because it surcharges the system inhibiting the water from being 

discharged from the already undersized Ballard Basin, Pavilion Basin and Dempster Basin 

and, thereby, contributing to the cascading basin overflows that inundated the Plaintiffs’ 

homes along with the stormwater surcharging through the street sewers immediately 

adjacent to Plaintiffs’ homes.  

 The decision in Ridge Line, Inc, v. United States, 346 F.3d 1346 (2003), cited in 

Sorrells and relied upon the LPEs, also supports Plaintiffs’ right to bring a Takings claims 

and a consequential damages claim in this case based upon the foreseeability that the LPEs’ 

actions would cause increased stormwater runoff onto Plaintiffs; property.  In Ridge Line, 

the plaintiff brought an action asserting that the increased stormwater drainage caused by 

the construction of Postal Service facility constituted a taking by the government of a water 

flowage easement entitling compensation under the Takings Clause of the U.S 
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Constitution.  The Federal Circuit Court vacated the judgment entered in favor of the 

government and remanded the case with the following directions to the Court of Federal 

Claims: 

“Here, since Ridge Line does not allege that the government intentionally 
appropriated its property, on remand the court must first determine whether 
Ridge Line proved that the increased storm runoff was the direct, natural, or 
probable result of the Postal Service development, rather than merely an 
incidental or consequential injury, perhaps compensable as a tort, caused, for 
example, by improvident conduct on the part of the government in managing its 
property. Specifically, the court must determine whether the increased runoff 
on the claimant’s property was the predictable result of the government 
action. See Sanguinetti v. United States, 264 U.S. 146, 149–50 (1924) (holding 
that no taking occurred where the claimant failed to show that increased flooding 
resulting from the governments construction of a canal was the direct or necessary 
result of the structure; [or] within the contemplation of or reasonably to be 
anticipated by the government)”  Ridge Line at 1356. (emphasis added). 

 
In this case, the LPEs have a serious problem, and they know it.  The undisputed 

facts – facts they will never be able to refute on remand – demonstrate the LPEs were 

repeatedly warned that increased flooding would result if they continued to allow the 

planned improvements to the PCSS which included, among other things, the construction 

of undersized basins on the Advocate property along with a bottlenecked culvert system 

that would be incapable of safely collecting and discharging the LPE upstream stormwater.  

The facts in this case clearly establish (a) the existence of an inherent risk of flooding 

presented by the deliberate design, construction and maintenance of the PCSS system, and 

(b) damage to Plaintiffs’ property substantially caused by that inherent risk.  See, City of 

Oroville v. Superior Court of Butte County, 7 Cal.5th 1091 (2019). 

 The LPEs’ reliance upon St. Bernard Parish Government v. U.S., 887 F3d 1354, 

1362 (Fed. Cir. 2018) is equally misplaced.  Plaintiffs’ Taking claims do not arise from 

flooding caused by river water or, for that matter, a hurricane.  This is a case involving the 
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designed collection of upstream LPE stormwater and the conveyance of that upstream LPE 

stormwater through a designed stormwater sewer system (the PCSS) which the LPEs were 

warned would naturally and foreseeably result in the catastrophic flooding of Plaintiffs’ 

downstream homes.   The LPEs affirmative actions with respect to the PCSS are 

inexcusable.  

 Finally, in Arkansas Game & Fish Commission v. United States, 578 U.S. 23, 

(2012) also cited in and quoted by Sorrells, the Supreme Court recognized that there is “no 

magic bullet” to determine, whether a governments interference with property is a “taking” 

and most takings claims turn on the specific facts of the case.  Sorrells at ⁋27.  Here, the 

specific and undisputed facts demonstrate Plaintiffs have sufficiently alleged their right to 

bring a Takings claim as well as a consequential damages claim under the Illinois 

Constitution. 

B. Plaintiffs Taking Claims Are Not Premised Upon Mere “Inaction” By 
The LPEs And The Authorities Cited By The LPEs Are So Factually 
Distinct They Have No Application To This Case. 

 
 The LPEs argue at Page 40 of their Joint Brief that “government inaction cannot 

support a taking claim under the U.S. Constitution” and applying the “limited lockstep 

approach” this Court should hold the same and, in support their proposition, cite to U.S. 

Sponenbarger, 308 U.S. 256, 265 (1939)  As the Sorrells Court noted, “[m]ost takings 

claims turn on the specific facts of the case”. Sorrells at ⁋27.  Therefore, it is important to 

examine the facts which controlled the decision in Sponenbarger because those facts 

demonstrate Sponenbarger is entirely distinguishable from the facts of this case and, 

thereby, cannot support dismissal of Plaintiffs’ Taking claims. 
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 Sponenbarger was an action brought to recover compensation for what plaintiff 

alleged was the alleged taking of land resulting from the Mississippi Flood Control Act of 

1928 and the construction contemplated (though not yet completed) under that Act.  The 

plaintiff’s land was located in the alluvial valley of the Mississippi River which had a long 

history of recurrent natural flooding.  The 1928 Act arose following the occurrence of the 

most disastrous of all recorded floods in 1927 during which plaintiff’s land was left under 

15 to 20 feet of water and stripped bare of buildings of any kind despite the existing levees.  

Sponenbarger at 261.   

The 1928 Act provided for a plan designed to limit escapes of water from the main 

channel of the Mississippi River to predetermined points.  As part of that plan, Plaintiffs’ 

land was located in an area contemplated as a diversion channel.  That area, known as the 

Boeuf Basin, however, had “always been a natural floodway for waters from the 

Mississippi” and plaintiff’s land, along with others in that same area, had “been repeatedly 

overflowed by deep water despite the presence of strong levees”.  Sponenbarger at 263-

264.  Following a full hearing, the District Court made the following finding: 

“Levee protection to lands such as plaintiff’s has not been reduced. In fact, 
plaintiff’s land has been afforded additional protection by virtue of the fact that this 
government improvement program has materially reduced the crest of the river at 
all times, including flood crests, and her land has also been protected by the 
Government’s reconstruction of levees on the Arkansas River pursuant to its 
general program.” Sponenbarger at 263. 

 
The Court further found: 

“The United States has in no way molested respondent’s possession or interfered 
with her right of ownership.  She has remained in uninterrupted possession of her 
property operating it as a farm and borrowing money upon it as security.” 
Sponenbarger at 264. 
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Based upon these findings, the District Court ruled that “Respondent’s property had not 

been taken within the meaning of the constitutional prohibition against taking without 

compensation”.  

 Upon examination of the record before the District Court, the Supreme Court noted: 

“An undertaking by the Government to reduce the menace from flood damages 
which were inevitable but for the Government's work does not constitute the 
Government a taker of all lands not fully and wholly protected. When undertaking 
to safeguard a large area from existing flood hazards, the Government does not owe 
compensation under the Fifth Amendment to every landowner which it fails to or 
cannot protect. In the very nature of things the degree of flood protection to be 
afforded must vary. And it is obviously more difficult to protect lands located where 
natural overflows or spillways have produced natural floodways.” Sponenbarger 
at 265. 

 
The Supreme Court, accordingly, affirmed stating that “the District Court justifiably found 

that the program of the 1928 Act has greatly reduced the flood menace to respondent’s land 

by improving her protection from floods” and, therefore, “respondent’s land has not been 

taken within the meaning of the Fifth Amendment”.  Sponenbarger at 267.  Thus, 

Sponenbarger is not a case involving government “inaction”.  It is, actually, a case where 

government action improved the plaintiff’s conditions.  That is not this case. 

 Here, the Plaintiffs’ homes are not located “where natural overflows or spillways 

have produced natural floodways”.  The catastrophic flooding of Plaintiffs homes was not 

inevitable as in Sponenbarger, it was man-made.  In this case, unlike Sponenbarger, the 

undisputed facts demonstrate that the LPEs engaged in a series of actions relating to the 

creation and development of the PCSS which they knew already created a dangerous 

condition and, thereafter, deliberately ignored the written warnings to correct their own 

mistakes.  Stated again, the flooding in this case was man-made and it arose as the result 
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of conditions the LPEs created and, thereafter, refused to correct.  For this reason, the LPEs 

reliance on St. Bernard Parish Government is, again, totally misplaced.   

 Furthermore, the LPEs’ argument ignores the principle enunciated in City of 

Chicago v. Seben, 165 Ill 371 (1987): 

“It is the duty of a municipal corporation, which exercises its power of building 
sewers, to keep such sewers in good repair, and such duty is not discretionary, 
but purely ministerial. Shear. & R. Neg. § 287; 2 Dill. Mun. Corp. § 1049. The 
adoption of a general plan of sewerage involves the performance of a duty of a 
quasi judicial character, but the construction and regulation of sewers, and the 
keeping of them in repair, after the adoption of such general plan, are ministerial 
duties, and the municipality which constructs and owns such sewers is liable 
for the negligent performance of such duties.  Seben at 379 (emphasis added). 

 
 In City of Oroville v. Superior Court of Butte County, the Court spoke to how the 

breach of this duty to maintain a public improvement will support an inverse condemnation 

claim, stating: 

“A public entity might construct a public improvement and then entirely neglect 
any kind of preventive monitoring or maintenance for the improvement. 
(See Pacific Bell, supra, 81 Cal.App.4th at pp. 599–600.) If the public entity makes 
a policy choice to benefit from the cost savings from declining to pursue a 
reasonable maintenance program, for instance, inverse condemnation principles 
command “the corollary obligation to pay for the damages caused when the risks 
attending these cost-saving measures materialize.” (Id. at p. 608). It may be 
sensible in some sense for a public entity to forgo regular monitoring and repair 
and instead adopt a “wait until it breaks” plan of maintenance to save on the costs 
of imposing a monitoring system. But the damages that result from the inherent 
risks posed by the public entity’s maintenance plan should be spread to the 
community that benefits from lower costs, instead of leaving property owners 
adversely affected by the public entity’s choice to shoulder the burden alone.”  
 
Oroville at 1107. 

 
This rationale should apply equally to facts presented this case. 
 
 In this case, aside from the LPEs creation of the inherent risk of flooding, the LPEs 

ignored the warnings, chose to forego all recommended remedial measures and, thereby, 

saved the costs which would have been imposed upon them to remedy the problem they 

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



56 
 

created.  Under these circumstances, the Plaintiffs should not be forced to shoulder the 

burden of the damages which resulted from the inherent risks posed by the LPEs’ deliberate 

conduct. 

 
VI. GOVERNMENT ACTION INCLUDES (A) DELIBERATE 

GOVERNMENT INACTION IN DECIDING NOT TO IMPROVE AN 
INADEQUATE, OBSOLETE STORMWATER SEWER SYSTEM 
AND (B) DELIBERATE DESIGN OF LPE STORMWATER 
SYSTEM WHICH POSES INHERENT RISKS OF DANAGERS TO 
THE PLAINTIFFS. 

 
A.  Deliberate Neglect to Improve An Undertaken Public Improvement 

with Actual Knowledge That the Public Improvement Is Causing 
Continuing Inescapable, Intervallic Private Harm That Will Continue 
Indefinitely Unless Taking Liability Is Recognized Constitutes 
Government Action. 

 Where the LPEs have actual knowledge that the LPEs’ public stormwater system 

has become inadequate and obsolete and the LPEs deliberately decide not to improve their 

stormwater system by the LPEs themselves not constructing the IDNR’s recommended 

soccer field retention basins and improve storage in other ways, the LPEs’ episodic 

deliberate decisions after each flood not to remedy the inherent design dangers in their 

existing public stormwater system constitute government action. This holding is supported 

by the fact that the MWRD has financing authority effective 2004 to pay for reasonable 

stormwater management improvements. 70 ILCS 2605/7h. Hence, under these facts of 

actual LPE knowledge of the inadequacy and obsolescence of their public stormwater 

system causing repetitive flooding and the LPEs’ deliberate episodic decisions to do 

absolutely nothing to improve the LPEs’ PCSS,  a takings claim and a consequential 

damages claim are stated based upon the LPEs’ deliberate, conscious indifference to 

Plaintiffs’ harms being caused by the LPEs’ decisions to intentionally neglect the LPEs’ 
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public stormwater system containing actually known inherent design risks resulting likely 

indefinite future flooding.  

 People ex re. Pratt v. Rosenfield, 399 Ill. 247 (1948) arose from the city and its 

railroad partner redesigning an inadequate and obsolete public vehicular travel viaduct.  

Commendably, the city actually undertook to redesign and improve its vehicular   

conveyance system given the inherent design dangers evident from its inadequate, obsolete 

viaduct. Nonetheless, the city was still found responsible for consequential damages 

because, as a consequence of the public improvement, the LPE caused flooding to 

Plaintiffs.  Hampton summarized some of Pratt’s facts: 

¶ 18 In Pratt, the plaintiffs alleged that their properties were damaged when 
an old viaduct was removed and replaced...In replacing the viaduct, the 
grade of the street bordering the plaintiffs’ properties was changed… 
  

Added facts relevant here include that the city had “jurisdiction and control” over an 

“inadequate and obsolete” conveyance public improvement with its inherent original 

design which limited public traffic, thereby posing the risk of injury to the travelling public. 

The City recognized the need to increase conveyance capacity due to the original inherent 

traffic capacity design risks and proceeded to totally replace its “inadequate and obsolete” 

traffic conveyance system: 

….The amended petition alleged…that certain portions of the street are 
under the jurisdiction and control of the city…;the railroad passes under 
the viaduct which carries Court Street over the tracks; that said viaduct had 
become inadequate and obsolete and the three appellees…entered into 
an agreement…for the construction of a new viaduct…; that in the course 
of construction of the new viaduct, the grade…was raised above its former 
elevation; that all of the work in removing the old and constructing the 
new viaduct had been done pursuant to said agreement and at the 
instigation of, by authority of, and under the direction of, the appellees; 
that the work was done for a public use… 
 
Pratt at 698-699. 
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In summary, just as the LPEs partnered with Advocate to build the Basins, the city 

partnered with the railroad for the railroad to construct the viaduct under city jurisdiction 

and control for the public safety of safe streets. Hence, where an LPE exercises through 

the permitting process supervision over the engineering and construction of the public 

NAD basins for the benefit of the downstream RDC Plaintiffs, even though the work was 

done by Advocate, the LPEs remain liable. 

 Tzakis also involves a conveyance system: the stormwater conveyance system of 

the PCSS similar to a traffic conveyance system. Just as a traffic conveyance system can 

become inadequate and obsolete, so too can a stormwater conveyance system become 

inadequate and obsolete as in this case herein. Uniquely here, the LPEs, unlike the city in 

Pratt, have actual knowledge that the LPE-defectively designed stormwater conveyance 

system is causing repeated constitutional violations: the using of Plaintiffs’ private homes 

as public retention mini-basins for LPE Upstream Stormwater from Park Ridge, Maine 

Township and Niles, an unequivocal public use.     

Pratt recognized than an Article I, Section 15 consequential damages claim may 

proceed against the city. Both the city and its agent the railroad could be liable:  

…By the express allegations of the petition, an adequate remedy at law is shown to 
exist against the city and the railroad and each is alleged to have funds available 
with which to pay the damages… 
 
Pratt at 252.  

 
Accordingly, the LPEs are not relieved of takings clause liabilities because Advocate 

constructed the Basins: the MWRD and PR directly supervise through the permitting 

process Advocate’s basins’ construction including capacity which work was done for a 

public benefit and are responsible under respondeat superior.   
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 Continuing, the city in Pratt likely had Seben thinking in mind when it did the right 

thing in remedying by rebuilding an inadequate and obsolete public improvement. The 

Seben rule is the duty “to keep such sewers in good repair”:   

…It is the duty of a municipal corporation, which exercises its power of building 
sewers, to keep such sewers in good repair.…and the municipality which 
constructs and owns such sewers is liable.… 
 

Seben was reaffirmed in both In Re Chicago Flood and Van Meter.  

Using Pratt as a hypothetical, what if the city had deliberately decided to 

indefinitely neglect the viaduct past its use-life, letting it pothole, thereby causing damages 

to cars and truck? When does a breach of the duty to improve rise to a constitutional taking?  

When a public improvement inevitably causes recurring property damage and an LPE 

deliberately decides not to improve the public property causing repetitive harm, the LPE is 

held to have taken private property, be it cars in Pratt or townhomes herein.   

Episodic deliberate LPE decisions not to improve its PCSS sewer system following 

one catastrophic flood after another crosses from a breach of a duty to remedy a known 

dangerous public improvement to a constitutional taking when the breach of the duty to 

remedy repeatedly recurs after every flood with inevitable repetitive future private harm 

which is inescapable by the plaintiffs and which will indefinitely recur unless the LPE is 

stopped by being held constitutionally liable for the taking. Otherwise, Plaintiffs herein 

and their successors will have to endure the LPEs using their homes as retention basins 

indefinitely. This is constitutionally unacceptable under American takings clause 

jurisprudence per Collier v. City of Oak Grove, 2007 WL 1185982 reversed on other 

ground Collier v. City of Oak Grove, 246 S.W.3d 923 (2008) and City of Oroville v. 

Superior Court of Butte County, 7 Cal.5th 1091 (2019). 
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Collier found intolerable Oak Grove’s conscious episodic decisions not to remedy 

its defective sewers which resulted in not only repetitive sewage invasions but inevitable 

future sewage invasions.  Where government deliberately decides not to fix, improve or 

otherwise remedy its dangerous sewer system causing recurrent, inevitable, indefinite 

sewer water invasions, these facts state a takings claim.   

Collier stated the question as follows: “whether a municipality is subject to an 

action in inverse condemnation for its failure to correct a city sewage system that causes 

continued and substantial backup into its citizens’ home?” Collier at 1. Donna Collier had 

bought a newly built home in Oak Grove in 1972 and finished the basement. Oak Grove 

sewage-flooded her multiple times between 1992 and 2004. The jury entered a just 

compensation award from the date of the taking to when Collier would be paid adding 

interest delay-damages given that “[J]ust compensation requires the “ ‘full and perfect 

equivalent in money of the property taken.’ ”  Collier at 10. “Collier presented evidence at 

trial that, despite the Oak Grove’s denial of responsibility, City officials were well aware 

of the problem with its sewer system”. Collier at 6.   “Based on an engineering study of 

the sewers commissioned by the City” proved that the sewage backups were due to 

the city’s sewer defects (Collier at 6). The Court recognized “a submissible claim for 

inverse condemnation against Oak Grove for its failure to maintain and repair its sewer 

system such failure leading to the repeated backups in her basement and subsequent 

damage to her property.” Collier at 4. 

 The Court explicitly rejected the affirmative governmental action requirement 

because such a ruling would allow an LPE to neglect its public improvement forever: 

…once a municipality acts to design, construct, operate, and maintain a sewer 
system, the city has a duty to maintain and repair any inadequacies in that system 
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that causes damage to its citizens’ real property. Fletcher v. City of Independence, 
708 S.W.2d 158, 167. A city that fails to do so is held liable. Id. 

 
 Collier at 8.  
 
The Court reasoned that to accept the affirmative government action limitation on a taking 

claim would condone government inaction causing episodic damage to plaintiff’s property 

inevitably:  

If this court were to accept Oak Grove’s argument, a municipality could not be held 
liable for its inaction; i.e., allowing its municipal sewer system to deteriorate until 
it routinely damages its citizens’ property. The city could ignore the sewer systems’ 
defects and deficiencies and hide behind the “affirmative act” argument proposed 
by Oak Grove. 
 
Collier at 9. 

  
Alternatively, the city’s deliberate choice not to improve its sewer system causing ongoing 

home-invasive sewage flooding constitutes the ‘affirmative act’ for inverse condemnation: 

From another perspective, Oak Grove’s deliberate choice not to address the cracks 
and deformations in its sewer system that led to the backups into Colliers home 
could constitute the “affirmative act” they claim a landowner must show to make a 
claim for inverse condemnation… Oak Grove knew about the deficiencies in their 
sewer system and the damage the sewer system was causing to the Collier home. 
Rather than act to resolve the issue, City officials made an affirmative choice 
to stonewall, deny responsibility, and allow an intolerable condition to persist. 
Such a choice arguably constitutes the affirmative act required under Oak 
Grove’s argument. 
 
Collier at 10. 

  
See also Oroville.  Oroville holds that, where a public improvement included 

inherent design risks causing property injury, a takings clause violation exists. However, 

Oroville includes  inherent maintenance and continued upkeep risks arising from 

maintenance and upkeep of the public work:   

…So the “inherent risk” aspect … also encompasses risks from the maintenance or 
continued upkeep of the public work. (See Bauer, supra, 45 Cal.2d at p. 285, 289 
P.2d 1.) A public entity might construct a public improvement and then entirely 
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neglect any kind of preventive monitoring or maintenance for the improvement. 
(See Pacific Bell, supra, 81 Cal.App.4th at pp. 599–600.) …[i]nverse 
condemnation principles command “the corollary obligation to pay for the damages 
caused when the risks attending these cost-saving measures materialize.” (Id. at p. 
608.)  

  
Oroville at 814-815. 

 
Hence, an LPE’s deliberate decision not to remedy its sewer system including 

upgrading to prevent flooding is a basis for a takings claim and consequential damages 

claim. Accord State ex rel. Livingston Court Apts. v. Columbus, 130 Ohio App.3d 730 

(10th Dist. 1998) (inadequate sewer system) and Livingston v. Virginia Dept. of Transp., 

726 S.E.2d 264 (S.Crt.Va. 2012) (inadequate stream maintenance). Note that Collier relied 

upon Fletcher v. City of Independence, 708 S.W.2d 158 (Mo.App.1986). In Fletcher, the 

Court noted that the installation of a “larger outflow line” would have solved the sewer 

backups.  

While Illinois has not addressed facts similar to Collier or Fletcher involving 

repeated deliberate indifference to a constitutional duty to improve a known inherently 

dangerous public improvement, Illinois does recognize “deliberate indifference” in the 

constitutional context as being actionable. Barnes v. Martin, 2014 IL App (2d) 140095-U. 

A constitutional violate arises when government actors are on “actual or constructive 

notice” of  government action inducing a violation of a citizen’s constitution rights: 

“Governmental policymakers may be deliberately indifferent if they were 
“on actual or constructive notice that a particular omission in their training 
program cause[d] * * * employees to violate citizens’ constitutional rights,” 
but nevertheless chose to retain that program. Connick, 131 S.Ct. at 1360. 
Id.”   

 
Barnes at ¶95. 

 
Upholding a Taking claims where the LPE is deliberately indifferent to the 
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recurring violations of a citizen’s rights to be free of government invasions is consistent 

with the American “central value” that our homes are our castles:  

… “it is beyond dispute that the home is entitled to special protection as the center 
of the private lives of our people,” ... We have…lived our whole national history 
with an understanding of “the ancient adage that a man’s house is his castle…” 
Wilson v. Layne, 526 U.S. 603, 610. 
 
Georgia v. Randolph, 547 U.S. 103, 105 (2006). 

 
See also Wolf v. Crook, 163 Ill.App. 511,514 (1911): “While the law recognizes a man’s 

home as his castle …”. Hence, “deliberate indifference” to a government induce private 

property flooding supports a takings clause violation.   

B.  A Takings Clause Claim Arises Where an LPE Knowingly Causes 
Damage Due to the Original Public Improvement Inherent Design 
Risks Posing Harm to Plaintiffs per Oroville. 

  
 In addition to a takings claim and consequential damages claim based upon 

deliberate indifference to a citizen’s property harm where the LPE consciously chooses to 

neglect improvement of public property per Collier, a takings claim and consequential 

damages claim also arise where the LPEs deliberate design a public improvement which 

has inherent risks to a citizen and, due to these inherent design risks, a citizen suffers harm. 

City of Oroville v. Superior Court of Butte County, 7 Cal.5th 1019 arose from 

Oroville’s municipal sewer water backing-up and invading a dental practice. The 

California Supreme Court reversed the Appellate Court because it was not proven “whether 

the inherent risks associated with the sewer system — as deliberately designed, 

constructed, or maintained — were the substantial cause of the damage to the private 

property.” Oroville at 806. The Court held that when a public improvement is “inherently 

dangerous to private property”, a taking or damage claim arises: 

Consistent across our assessment of these varied public works is the expectation 
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that if an improvement is “inherently dangerous to private property,” the public 
entity — by virtue of the constitutional provision — undertakes the responsibility 
“to compensate property owners for injury to their property arising from the 
inherent dangers of the public improvement or originating ‘from the wrongful plan 
or character of the work.’ ” (House v. L. A. County Flood Control Dist. (1944) 25 
Cal.2d 384, 396 (House).) 
 
Oroville at 810-811. 
 

The fundamental causation question is whether the injury is “the direct and necessary effect 

of the inherent risks posed by public improvement as deliberately designed, constructed or 

maintained” not whether “absent government action” the injury would have occurred as 

urged by the LPEs herein: 

…[a]claim arising from sewage overflow must consider whether the damages to 
private property were the direct and necessary effect of the inherent risks posed by 
the public improvement as deliberately designed, constructed, or maintained…. 
 
Oroville at 809. 

 
The “inherent risk” includes risks from maintenance and continued upkeep of the public 

work:   

…So the “inherent risk” aspect … also encompasses risks from the maintenance or 
continued upkeep of the public work. (See Bauer, supra, 45 Cal.2d at p. 285.) A 
public entity might construct a public improvement and then entirely neglect any 
kind of preventive monitoring or maintenance for the improvement. (See Pacific 
Bell, supra, 81 Cal.App.4th at pp. 599–600.) …[i]nverse condemnation principles 
command “the corollary obligation to pay for the damages caused when the risks 
attending these cost-saving measures materialize.” (Id. at p. 608.)  

  
Oroville at 814-815. 

 
 Applied here, the LPEs deliberately designed and constructed the LPEs’ PCSS 

stormwater structures “with inherent risks” of RDC flooding both at the PCSS’ creation in 

the 1960s through to 2008 relating to basin permitting.  

First, in the 1960s, the LPEs designed and constructed the 120” wide channel open-

drain RNMD between Points C1-C2 bottlenecking at the 60”diameter DNSP Point E 
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Howard Court Intake Culvert. The deliberateness of the inherent design risk causing a 

flooding bottleneck is open and obvious to any reasonable person that reducing a 10’ open-

channel flow to a 5’ diameter culvert at Point E would bottleneck all flows in excess of a 

5’ diameter from the RNMD causing bottleneck open drain flooding between Points C1-

C2 and E. This bottlenecking at Point E would also cause surcharging of the DNSP, 

resulting in reverse street stormwater-grate flooding in the Dee Neighborhood.  

Second, for all the retention basins, the LPEs knew beginning at least in the mid-1970s that 

increased storage was necessary due to the flooding likely as early as the 1960s when these 

townhomes were built.  The MSD-now-MWRD “Warning: Flood Hazard Area: Permittee 

Assumes All Liability” statement stamped on all permits arose during the mid-1970s. 

Harza in 1990 used a 100 year return frequency standard for determine whether a 

stormwater system can safely collect, transport, store and discharge stormwater to its 

outfall (RA161). 

Given this 100 year return frequency standard for PCSS stormwater basin and given 

that Harza in 1990 recommended that a basin be constructed with pumps to pre-storm pump 

down a basin for the purpose of increase stormwater storage, all retention basins designed 

and built after 1990 which were not designed with pump stations and were not design to 

increase stormwater storage consistent with volumes of LPE Upstream Stormwater for 

storms less than a100 year event posed inherent design risks of flooding the RDC. 

Third, as for stormwater improvements after 2004, the IDNR recommended the 

high school retention basin storage in 2004. Consequently, any PCSS improvements 

designed during 2004 and before 2008 which did not include the IDNR-recommended 

increased storage retention basin would also be deemed designs having the inherent design 
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risk of flooding the RDC plaintiffs.  

The very policy of takings law is to compensate the few who suffer to benefit the 

many as, once again, stated in City of Oroville v. Superior Court of Butte County: 

. . . The public entity may reach its decision because the likelihood of damage is 
remote, but the expense of additional protection is great. (Ibid.) Where the 
undertaking of the project at the lower cost creates “some risk, however slight, 
of damage to plaintiffs’ property, it is proper to require the public entity to 
bear the loss when damage does occur.” (Id. at pp. 310–311.) In those 
circumstances, private property owners should be compensated for the damage to 
their property resulting from the inherent risks posed by the public improvement as 
reasonably undertaken at the lower cost because the public entity “ ‘is in a better 
position to evaluate the nature and extent of the risks of public improvement than 
are potentially affected property owners.’ ” (Citations omitted).  
 
Oroville at 1106-1107. 
 
Accordingly, because the LPEs have made decisions to use Plaintiffs’ homes as 

mini-basins rather than increase capacity, Plaintiffs pled a taking predicated upon the 

LPEs’ deliberate public improvement designs of the PCSS including the LPEs’ Basins 

which pose the inherent risk of flooding to the Robin-Dee-Community. 

Note while not a takings clause case, Dial v. City of O’Fallon, 81 Ill.2d. 548,556 

recognized that government action by the intentional design of a storm sewer system 

causing flooding constituted an intentional, deliberate government act:  

In Langford v. Kraft (Tex.Civ.App.1973), 498 S.W.2d 42, it was held that 
intentionally designing a storm-sewer facility to collect water from an entire area 
and discharge it upon an adjoining owner’s property, where otherwise a part of the 
water would not have reached, was an intentional intrusion.    
 
Dial at 566. 

 
Hence, Illinois recognizes that a stormwater sewer design with an inherently dangerous 

design risk causing flooding is also government action. 
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VII. The Tort Immunity Act Does Not Bar Plaintiffs’ Taking Claims 
Because Section 2-102(a) And Section 3-103(a) Of The Act Demonstrate 
It Is The Intent Of The Legislature To Impose Liability Upon An LPE 
For Damages Caused By The Failure To Maintain Its Property As Well 
As The Creation Of A Conditions That Are Not Reasonably Safe. 

 
 The LPEs argue at Page 43 of their Joint Brief that “[b]ecause claims brought under 

the Illinois Constitution are subject to the Tort Immunity Act, and the LPEs cannot be held 

liable for injuries caused by their discretionary acts, inspection or lack thereof, and any 

permits they may have issued, the LPEs are immune from liability on Plaintiffs’ Taking 

claims”.   

A. No TIA Immunities or Defenses Apply to the Constitutional Claims per 
Van Meter and Birkett.   

 
        Takings and consequential damages claims are not limited by the TIA. Justices 

Fitzgerald and Garman in Van Meter recognized viable takings clause claims would not 

be subjected to the TIA immunities such as  §2-201 discretionary immunity as applicable: 

“Though §2-201 bars the plaintiffs' tort claims, properly pleaded …  constitutional 

claims could survive under the Act”. Van Meter at 385-387.  

Rozasavolgyi v. City of Aurora, 2016 IL App (2d) 150493 was vacated by 

Rozsavolgyi v. City of Aurora, 2017 IL 121048 (2017). Consequently, People ex rel. 

Birkett v. City of Chicago, 325 Ill. App. 3d 196 (2d 2001),  Firestone v. Fritz, 119 Ill. App. 

3d 685 (2d 1983), and Streeter are viable. “[T]he Tort Immunity Act does not bar claims 

for constitutional violations”  per Birkett at 202 where plaintiffs asserted an airport noise 

nuisance claim. Accord Streeter at 295.  

    The Plaintiffs incorporate the Decision at ¶¶87-105 judging that there are no TIA 

immunities or defenses barring the Plaintiffs’ causes of action. Where, as here, no factual 

material was presented in the LPEs’ §2-619 motion, issues are decided per §2-615 
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standards. Van Meter; Coghlan v. Beck, 2013 IL App (1st) 120891 (2013). 

B. §2-201 Relating to Discretionary Immunity is Inapplicable as No 
Evidence of a Conscious Decision Relating to Improving the PCSS. 

   
     Plaintiffs incorporate herein the Decision ¶¶ 90-95 rejecting §2-201 LPE immunity. 

     Andrews v. MWRD, 2019 IL 124283 (2019) mandates evidentiary proof of a conscious 

decision per Monson¶33: 

¶ 31…a municipality seeking immunity under section 2-201 for the failure to repair 
a defective condition “must present sufficient evidence that it made a conscious 
decision not to perform the repair. The failure to do so is fatal to the claim.” 
(Emphasis added.) Id. ¶ 33….in the absence of a conscious decision on the part of 
the municipality, “nearly every failure to maintain public property could be 
described as an exercise of discretion,” which constitutes an “ ‘ “impermissibly 
expansive definition of discretionary immunity.” ’ ”…[Citations]. 
  

There is no conscious act by an MWRD employee evident in the Tzakis record.   

C. §2-104 Relating to Permit Issuance Inapplicable. 
 
    Plaintiffs incorporate herein the Decision ¶¶ 100-101 rejecting the §2-104 defense. The 

issuance of a permit under §2-104 is not the basis for the Plaintiffs’ claim: §3-102(a) and 

§3-103(a)-S2 are. See Salvi regarding violation of an LPEs own standards relating to 

improvements. §2-104 has never been applied to permits relating to LPE-owned property 

where it was an LPE public improvement at issue: see Doyle v. City of Marengo, 303 

Ill.App.3d 831 (2nd Dist. 1999). In contrast, the MWRD issued permits to either PR and 

MT as permittees to use the MWRD’s own PCSS stormwater sewer system: PR and MT 

were only owners of the “local system”. The MWRD remained the de facto owner and 

responsible for the overall ownership and management of the PCSS.  See generally Cohen 

v. Chicago Park District, 2016 IL App (1st) 152889 (2016).  The statutory use of the term 

“permit” does not apply to an LPE’s own property when the permitting relates to the 

construction of its own sewers. 
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D.  §2-105 Relating to Property Inspection Inapplicable. 
 
    Plaintiffs incorporate herein the Decision¶¶97-98 rejecting the §2-105 defense. Further, 

Plaintiffs agree that LPE liability for negligent inspection is limited to LPE property. 

Facially, Plaintiffs’ claims are based upon an LPEs’ negligence in inspecting its own 

property. See Salvi at ¶¶15.   

E. §3-110 Relating to Waterways Not Applicable. 
 
     Plaintiffs incorporate herein the Decision at ¶¶103-105 rejecting the §3-110 defense. 

The Complaint makes no reference to the PCSS as a “waterway”: Plaintiffs plead the PCSS 

as a man-made stormwater system: see ¶¶25-26.    

CONCLUSION 

 For all of the foregoing reasons, Plaintiffs pray this Court affirm the Illinois 

Appellate Court, First District, Fourth Division’s decision that this Court’s holding in 

Coleman v. East Joliet 69Fire Protection District, 2016 IL 117952 should be applied to 

this case and, in the alternative, that the Public Duty Rule does not bar any of Plaintiffs’ 

claims.  In addition, Plaintiffs pray that this Court affirm the Illinois Appellate Court’s 

holding that the Amended Fifth Amended Complaint properly states a taking clause claims 

including a takings claim as recognized by the First District and, on the facts presented 

herein, a claim for consequential damages under Section 15 of Article I of the Illinois 

Constitution and that no provision of the Illinois Tort Immunity Act bars any of the 

Plaintiffs claims. 
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CROSS-RELIEF REQUESTED 
 

NATURE OF THE ACTION 
 
 Plaintiffs-Appellees restate the Nature of the Action as set forth in their Response 

to the Defendants-Appellants’ Joint Brief 

ISSUES PRESENTED 
 
1.  Whether Plaintiffs are entitled to recover damages caused by an artificial danger 

created on property adjacent to Plaintiffs’ homes by sewer and drainage structures 

in the possession and control of the LPEs located on land under the possession and 

control of the LPEs. 

2.  Whether Plaintiffs are entitled to plead a cause of action based upon the codified 

duty imposed upon the LPEs under Section 3-102(a) of the Tort Immunity Act. 

3.  Whether Plaintiffs are entitled to plead a cause of action based upon the codified 

duty imposed upon the LPEs under Section 3-103(a) of the Tort Immunity Act. 

4.  Whether, in the event Plaintiffs are not entitled to plead breach of a statutory duty 

under Section 3-102(a) and/or Section 3-103(a) of the Tort Immunity Act, Plaintiffs 

are entitled under Section 2-603(c), Section 2-612 and Section 2-617 of the Illinois 

Code of Civil Procedure to replead their claims a common law claims upon remand 

to the Circuit Court.  

 
STANDARD OF REVIEW 

 
 This Cross-Appeal arises from the decision issued by First District Appellate  

Court, Fourth Division which dismissed certain Counts in Plaintiffs’ Amended Fifth 

Amended Complaint for failure to state a cause of action.   Decisions regarding the  

sufficiency of complaints are reviewed by this Court utilizing a de novo standard.   
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Simpkins v. CSX Transportation, Inc., 2021 IL 110662, ⁋26. 

JURISDICTIONAL STATEMENT 
 

This Court has jurisdiction to hear this Cross-Appeal in that the Court allowed the  

LPEs’ Petition For Leave To Appeal on September 25, 2019 and pursuant to Supreme 

Court Rule 318(a) in all appeals, by whatever method, from the Appellate Court to the 

Supreme Court, any appellee may seek and obtain any relief warranted by the record on 

appeal without having filed a separate petition for leave to appeal or notice of cross-appeal 

or separate appeal. 

CONSTITUTIONAL PROVISIONS / STATUTES INVOLVED 
 
 Plaintiffs cite to and rely upon the following statutes in this Cross-Brief which are  
 
fully set forth in the Appendix: 

735 ILSC 5/2-603(c)  

735 ILCS 5/2-612 

735 ILCS 5/2-617 

735 ILCS 10/2-201 

745 ILCS 10/3-102 

745 ILCS 10/3-103 

745 ILCS 10/3-105 
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STATEMENT OF FACTS 

Plaintiffs-Appellees restate the Statement Of Facts as presented in their Response 

Brief  to Defendants-Appellants’ Joint Brief. 

ARGUMENT 
 

I.  PLAINTIFFS ARE ENTITLED TO RECOVER DAMAGES ARISING 
FROM THE LPEs’ CREATION OF AN ARTIFICIAL DANGER ON 
PROPERTY IN THEIR POSSESSION AND, THEREFORE, THE 
APPELLATE COURT ERRED IN DISMISSING COUNTS 25, 45 AND 64 
OF PLAINTIFFS’ COMPLAINT.   

 
 Count 25 (against the District), Count 45 (against Park Ridge) and Count 64 

(against Maine Township) of Plaintiffs’ Complaint were negligence claims originally 

styled as “dominant estate overburdening”.  As the Appellate Court correctly noted, 

Plaintiffs abandoned that theory during the appeal but argued that the same facts alleged in 

these counts established an “adjacent property owner” claim. Decision at ⁋68 

The Appellate Court, citing to Dealers Service & Supply Co. v. St. Louis National 

Stockyards Co., 155 Ill.App.3d 1075, 1079 (1987) and Choi v Commonwealth 

Edison Co., 217 Ill.App.3d 952 957 (1991) recognized that the creation of an 

artificially dangerous condition or the aggravation of a natural condition may give 

rise to liability where an adjacent landowner is damaged by that condition.  The 

Court also recognized that, under Van Meter v. Darien Park District, 207 Ill.2d 

359, 369 (2003), an LPE bears a common law duty not to increase the natural flow 

of water onto the property of an adjacent landowner. Decision at ⁋69. 

 The Court, however, ruled that because Plaintiffs’ Complaint did not allege “that 

defendants are landowners” and, instead, alleged “that defendants were holders of 

easements for the purpose of drainage and sewers, which ran through plaintiffs’ property”, 
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there was “no basis to applying ‘adjacent property owner’ liability to defendants”.  

Decision at ⁋⁋70-71.  The Appellate Court erred because the duty of care attaches to the 

“possessor” of the property, not simply the landowner.  

 In Dealers Service & Supply Co., the Court drew the principle of law as it pertains 

to damages caused by a dangerous artificial condition on the land of another from the 

Restatement (Second) of Torts, Section 364 (1975) which provides as follows: 

“A possessor of land is subject to liability to others outside of the land for physical 
harm caused by a structure or other artificial condition on the land, which the 
possessor realizes or should realize will involve an unreasonable risk of such harm, 
if 
 

  (a) the possessor has created the condition, or 
 

(b) the condition is created by a third person with the possessor’s consent 
or acquiescence while the land is in his possession, or 
 
(c) the condition is created by a third person without the possessor’s consent 
or acquiescence, but reasonable care is not taken to make the condition safe 
after the possessor knows or should know of it.”  
(emphasis added). 

 
Thus, based on the Restatement, the Court in Dealer’s described the duty as follows: 
 

“The possessor of property must use and maintain it in such a manner so as not to 
create an unreasonable risk of harm to others”. (Custom Craft Tile, Inc. v. 
Engineered Lubricants Co. (Mo.Ct.App.1983), 664 S.W.2d 556, 558; see Prosser, 
Torts § 57, at 351-52, 355 (4th ed. 1971); Rest. (2nd) of Torts, §364 (1975).” 
Dealers at 1079. (emphasis added). 

 
Ownership of the land, therefore, is not the predicate for liability.   Instead, the focus is 

upon who is in possession of the land.  See, Deibert v. Bauer Brothers Construction, 141 

Ill.2d 239, 241 (1990) which recognized adoption of Section 343 of the Restatement (2nd) 

of Torts regarding the obligation of “possessors of land” to their invitees.  

 This same principle is set forth in the Restatement (3rd) of Torts: Physical & 

Emotional Harm §54 (2012) “Duty of Land Possessors to Those Not on the Possessor’s 
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Land” which provides: 

(a) The possessor of land has a duty of reasonable care for artificial conditions or 
conduct on the land that poses a risk of physical harm to persons or property not on 
the land. 
 
(b) For natural conditions on land that pose a risk of physical harm to persons or 
property not on the land, the possessor of land 
 

(1) has a duty of reasonable care if the land is commercial; otherwise 
(2) has a duty of reasonable care only if the possessor knows of the risk or if 
     the risk is obvious.  
 

“Land possessor” not “landowner” is the relationship which is the basis for the duty not to 

create a dangerous artificial condition per Restatement (3rd) of Torts, §54(a) and (b). 

See also, Rest. (3rd) of Torts, §54, Reporters’ Note Comment b identifies flooding as within 

the ambit of §54 liability: “… Dye v. Burdick, 553 S.W.2d 833 (Ark. 1977) (negligently 

maintained dam resulted in flooding damage to plaintiff’s home.  Comment b adds that 

liability exists where artificial conditions were created by others or were the responsibility 

of others, stating: 

“Land possessors are subject to a duty under this Section for artificial conditions 
created by others on the land or that were the responsibility of others to address”.  

 
Similarly, municipal actor liability also noted in Hall v. Dotter, 879 P.2d 236 (Or. Ct. App. 

1994) (local governmental entity in control of public road subject to liability for negligence 

of state, which had assumed obligation to maintain local road).   

Likewise, Restatement (3rd) of Torts, §49 defines “possessor” predicated upon 

control: “ A possessor of land is (a) a person who occupies the land and controls it;…”. 

Restatement ( 3rd) of Torts, §49, Comment a emphasizes actual control as the test for 

whether the defendant is a possessor 

a. History. … it is administratively easier to use control as the standard than to 
determine an individual’s intent. 
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Restatement 3rd Torts, §49, Comment b reinforces control not ownership ( “b. Owners. .. 

However, the critical issue is occupation and control rather than ownership….”) with 

Restatement 3rd Torts, §49 Comment c justifying liability predicated upon reducing risk 

through control, legal title not required:  

c. Control. …. An actor who controls land without legal title … is nevertheless a 
possessor…. 

  
      Restatement 3rd Torts, §49, Comment d imposes concurrent duties on several actors 

sharing control: “d. Multiple possessors. … Similarly, control over some areas may be 

shared, and each actor is subject to the duties…”  

In this case, the Complaint pleads LPE ownership, possession and control of both 

the Ballard, Pavilion and Dempster Basins and, most importantly, ownership, possession 

and control of the escaping, trespassing LPE Upstream Stormwater. The basins are the 

adjacent nuisance-inducing stormwater structures from which the LPEs’ Flooding 

Upstream Stormwater invades the Robin-Dee-Community.  These adjacent sewer 

structures include both the 10’ open channel Robing Neighborhood Main Drain and, 

significantly, all the tributary streets sewers which backup and reverse flow into Plaintiffs’ 

townhomes. 

Hence, Count 25 pleads duties, based upon the LPEs’ status as the adjacent property 

possessor. These duties are to protect the Plaintiffs who live contiguous, and/or adjacent, 

to the Prairie Creek Stormwater System Robin Neighborhood Main Drain, the LPEs 

Basins’ on the North Advocate Development and the tributary street sewers of Robin Alley, 

Robin Drive, Howard Court, Bobbi Lane, Dee Road and Briar Court which backup into 

Plaintiffs’ home (⁋⁋987-988:RA96-97).   Count 25 pleads duties (⁋⁋984-993:RA96-97) 
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based upon the LPEs’ adjacent property possessor status given that the LPEs own, possess 

and control open basins, open sewers and open drains adjacent to the Flooded Citizens  The 

LPEs are the pled owners of the Main Drain contiguous to Plaintiffs’ homes:  see ¶¶66-78 

(RA23-24) relating to the Robin Neighborhood Main Drain and Dee Neighborhood Main 

Drain. The Plaintiffs also plead LPE ownership of the tributary sewers which reverse flow 

when the Main Drains are surcharged.  The Complaint also pleads control over the storm 

water instrumentality. (¶26:RA15;¶34:RA17;¶44:RA19; ¶67:RA24-24; ¶419:RA27.) 

 Based on the foregoing, Plaintiffs’ Complaint alleges sufficient facts to establish a 

prima facie case to support an award of damages based upon dangerous artificial 

conditions. 

II.  PLAINTIFFS’ ARE ENTITLED TO PLEAD A CAUSE OF ACTION  
BASED UPON THE LPES’ DUTY TO MAINTAIN ITS PROPERTY 
IN A REASONABLY SAFE CONDITION AS CODIFIED UNDER §3-
102(a)  

 
     Count 34, Count 57 and Count 74 of Plaintiffs’ Complaint plead a cause of action 

based upon the LPEs’ breach of their duty to exercise ordinary care to maintain their 

property as expressly set forth in §3-102(a) of the Tort Immunity Act. In addressing those 

counts, the Appellate Court focused upon the LPEs’ argument that “[t]he Tort Immunity 

Act grants only immunities and defenses; it does not create duties” citing to Village of 

Bloomingdale  v. CDG Enterprises, 196 Ill.2d 484, 490 (2001) and Barnett v. Zion Park 

District, 171 Ill.2d 378,386 (1996).  The Court then concluded, “[t]he statutory duty is the 

common law duty, simply published in statutory form” and, because there was no separate 

statutory duty, the Court affirmed dismissal of Count 34, Count 57 and Count 74 of 

Plaintiffs’ Complaint. Decision, ⁋⁋58.60.  The Court erred and the dismissal of Plaintiffs’ 

claims must be reversed. 
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A.  Section 3-102(a) Has Uniformly Been Held Not To Grant Any 
Immunity But Merely Codifies The Duty Of The LPEs To Maintain 
Their Property.  

 
The Appellate Court erred, and Plaintiffs were right to plead a statutory cause of 

action for breach of the LPEs’ duty to maintain their property because this Court has held 

Section 3-102(a) “does not grant any immunities”.  See Monson at ⁋ 21.  Instead, in 

Monson, this Court rejected defendant’s argument that the second clause in Section 3-

102(a) operated as an immunity provision and went further to state: 

“. . . no court has held that section 3-102(a) grants immunity to municipalities.  
Rather, the courts of this state have uniformly held that section 3-102(a) merely 
codifies the common-law duty of a local public entity to maintain its property in a 
reasonably safe condition”.  Monson at ⁋24 

 
Citing to Wagner v. City of Chicago, 166 Ill.2d 144, 151-152 (1995), the Court in Monson 

left no doubt as to the clarity of the duty enunciated in Section 3-102(a) stating: 

“[T]he language in section 3-102(a) is clear: the city has a duty to maintain its 
property in a reasonably safe condition so that persons using ordinary care are not 
harmed.” (emphasis added). 

 
Aside from the decisional law which uniformly finds a duty of care codified within Section 

3-102(a), it also important to note that the Legislature recognizes the same Section 3-

102(a) duty of care in Section 3-105(c) of the Act which states: 

“Nothing in this Section shall relieve the local public entity of the duty to exercise 
ordinary care in the maintenance of its property as set forth in Section 3-102. 
(emphasis added).  
 

By comparison, the Legislature can also speak very clearly when it intends no duty is 

provided within the Act as can be seen from Section 3-109(c) which states:  

“(c) Notwithstanding the provisions of subsection (a), this Section does not limit 
liability which would otherwise exist for any of the following: 
 

(1) Failure of the local public entity or public employee to guard or warn of 
a dangerous condition of which it has actual or constructive notice and of 
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which the participant does not have nor can be reasonably expected to have 
had notice. 

 
(2) An act of willful and wanton conduct by a public entity or a public 
employee which is a proximate cause of the injury. 

 
Nothing in this subsection creates a duty of care or basis of liability for personal 
injury or for damage to personal property.” (emphasis added). 

 
The “no new duties” idiom repeatedly stated in the case law nonetheless means that 

Section 3-102(a), therefore, “creates” a duty, albeit by way of the codification of a “old” 

duty in the sense that the Section 3-102(a) duty to maintain is one that has long been 

recognized under the common law.   See City of Chicago v. Seben, 165 Ill. 371, 379 (1897).  

Furthermore, as a matter of basic statutory construction, “a reasonable construction must 

be given to each word, clause, and sentence of a statute, and no term should be rendered 

superfluous”.  Better Government Association v. Illinois High School Association, 2017 

IL 121124 at ⁋22.   In this case, holding that Plaintiffs are not entitled to bring an action 

under Section 3-102(a) for the LPEs’ breach of their duty to maintain their own property 

would render superfluous Section 3-102(a)’s statutory duty recognized by Monson.  See 

generally, Wagner v. City of Chicago, 166 Ill.2d 144 (1995). 

Moreover, if Section 3-102(a) does not contain any immunities but does, instead, 

provide a codification of an LPE’s common law duty to maintain its property, how can the 

Plaintiffs be faulted for bringing an action under Section 3-102(a) based upon that codified 

duty?  Stated another way, because Section 3-102(a) does not provide any immunity but 

does clearly provide for a codified duty on the part of an LPE to exercise ordinary care in 

the maintenance of its property in a reasonably safe condition, Plaintiffs are entitled to 

bring an action for breach of that duty as codified under that section of the Tort Immunity 

Act.  
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B.  The Section 3-102(a) Duty Is Not Strictly A Codification Of The 
Common-Law Duty Because Section 3-102(a) Both Limits The 
Circumstances When An LPE May Be Liable And It Excludes All 
Other Statutory Immunities Not Found Within Article III Of The Act. 

 
The Appellate Court was critical of Plaintiffs’ assertion that Section 3-102(a)  

provides a separate, independent and stand-alone cause of action.  However, the words, 

clauses and sentences in Section 3-102(a), when taken together, codify a duty which, in 

certain important respects, is clearly distinct from the common law.   

First, while Section 3-102(a) codifies the LPEs’ common law duty to maintain their 

property, it also limits the scope of that duty by delineating the circumstances under which 

the LPE may be not found liable for an injury caused by its breach of that common law 

duty.   

Second, as noted by Justice Thomas in his concurring opinion in Monson (joined 

by Justice Kilbride and Theis), the duty codified in Section 3-102 also differs from the 

common law duty in the following ways: 

“Section 3-102(b) contains further tweaks on the notice provision that are not 
strictly part of the common law duty.  For example, it allows for an inspection 
system that is subject to a cost-benefit analysis of sorts. 745 ILCS10/3-102(b) (West 
2012).  Similarly, subsection (a) removes from liability, in ways not countenanced 
by the common-law duty, situations involving non-intended and non-permitted 
users as well as those involving injury to persons not exercising ordinary care.” 

 
 
The Appellate Court, therefore, erred in its refusal to recognize Plaintiffs’ right to 

bring a separate cause of action based upon codified in Section 3-102(a) because statutory 

law controls over the common law:  “…[T]he fundamental law of Illinois is the common 

law except where the system of law is in conflict with the constitution or statute law of the 

state…”  Forsyth v. Barnes, 131 Ill.App.467, 471 (1st Dist. 1907). The primacy of the 

Legislature’s §3-102(a) declaration of duty in relationship to the common law is further 
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evident from Justice Thomas’s analysis in Monson v. City of Danville, 2018 IL 122486 

(2018): 

¶ 60 While it is true that section 3-102 articulates the duty … and the Act itself 
creates no new duties ( citations omitted), … section 3-102 expresses a clear 
legislative intent that the common-law duty delineated now by statute be applied 
…this language of  the statutory scheme clearly shows that it was the legislature’s 
intent to make the duty set forth in section 3-102 subject only to the immunities 
and exceptions in article III... Monson at ⁋60 (Italicized emphasis in the 
original; bold emphasis added). 

 
In Monson, Justice Thomas did note that the majority cited to Richter v. College of Du 

Page, 2013 IL App(2d) 130095 to support application of discretionary immunity, but went 

on to state: 

“To the extent Richter can be construed as holding that section 2-201 trumps section 
3-102 where section 3-102 is properly raised by the plaintiff and the defendant 
public entity takes no reasonable action to repair or otherwise remedy the 
unsafe condition in a reasonable period of time, I would find that that Richter 
was wrongly decided and should be overruled”.  
 
Monson at ⁋73 (emphasis added 

 
In this case, Plaintiffs have properly raised Section 3-102 by expressly pleading the statute 

as the basis for the claims against the LPEs and Plaintiffs allegations further establish the 

LPEs took no reasonable action to remedy the unsafe condition.  Indeed, how else should 

Plaintiffs have “properly raised” the statutory duty but to plead the statute as a basis for 

their claim.  Thus, Richter should not control this case.   

In summary, the Appellate Court correctly found that Plaintiffs’ Complaint 

properly pled a common law claim, stating: 

 “Here, the substance of these counts of the complaint can be interpreted as alleging 
negligence based on a breach of defendants’ common-law duty to maintain their 
property in a reasonably safe condition”.  
 
Decision at ¶59.  
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These same facts also support a statutory duty claim under §3-102(a).  For all of the 

foregoing reasons, Plaintiffs correctly plead a cause of action against the LPEs based upon 

a breach of their codified duty under Section 3-102(a) to maintain their public 

improvements. 

III.  PLAINTIFFS ARE ENTITLED TO PLEAD CAUSE OF ACTION BASED  
UPON LPE’S DUTY CODIFIED UNDER SENTENCE 2 OF §3-103(a). 

 
The Decision also affirmed dismissal of Count 37, Count 58 and Count 75 of 

Plaintiffs’ Complaint on the grounds that Plaintiffs were  not entitled to plead a cause of 

action based upon the LPEs’ duty codified under Section 3-103(a) which was separate and 

independent from a cause of action based strictly upon the LPEs’ common law duty.  The 

Appellate Court supports this decision citing to Salvi v. Village of Lake Zurich, 2016 IL 

App(2d) 150249, ⁋43, O’Brien v. City of Chicago, 285 Ill.App.3d 864, 871 (1996) and 

Horrell v. City of Chicago, 145 Ill.App.3d 428, 435 (1986).   

 The authorities cited by the Appellate Court do stand for the proposition that 

Section 3-103(a) “codifies” the common law duty of care owed by the LPEs “if after 

execution of such plan or design it appears from its use that it has created a condition that 

it is not reasonably safe” . This duty will be referred to as the “after-plan-execution duty” 

which, while a sub-set of the §3-102(a) “maintain-its-property” duty, is a separate duty 

with profound implications for the plaintiffs in this case given the deliberate indifference 

to the LPEs in redesigning and improving the PCSS flooding Plaintiffs. .   However, these 

authorities do not, in any manner, prohibit Plaintiffs from bringing a cause of action based 

upon the duty codified within the Sentence 2 of Section 3-103(a) and, to date, Plaintiffs’ 

research has not disclosed the existence of any authority barring a plaintiff from bringing 

a cause of action based upon that codified duty.  This is also true with respect to the codified 
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duty in Section 3-102)(a). 

It must also be noted that, unlike any of the provisions in Article II as well as 

Sections 3-104, 3-105, 3-106, 3-107, 3-108, 3-109, 3-110 of Article III, the second 

sentence in Section 3-103(a) clearly sets forth a duty and not an immunity.  While in 

O’Brien, cited at ⁋63 of the Decision, the Court held Sections 3-102(a) and 3-103(a) codify 

duties but do not impose any new obligations on local governments” (emphasis added), 

this does not mean these sections do not impose any obligations.  Rather, these sections of 

the Act do clearly impose an obligation in the form of a codified duty.  Thus, Horrell, also 

cited at ⁋63 of the Decision, speaks to the “duties * * * that are found in section 3-103(a) 

as being “derived from the basic common law duty articulated in section 3-102”. (emphasis 

added).    The fact that these “duties” are derived from the common law, does not mean 

they are not enforceable as a statutory duty.  Plaintiffs should, therefore, be entitled to plead 

a cause of action based upon the duty as codified in the second sentence of Section 3-

103(a).  Indeed, how can it be argued Plaintiffs cannot plead a cause of action based upon 

a specific duty codified by the Illinois Legislature?   No such argument has ever been made, 

as best as Plaintiffs can tell, until the Decision in this case affirming dismissal of Plaintiffs 

claims on a theory never presented to the Trial Court nor raised by the LPEs before 

Appellate Court or this Court. 

Furthermore, in order to determine whether Plaintiffs’ are entitled to plead a cause 

of action on the grounds that the LPEs are liable under Section 3-103(a) for the damages 

because, after plan execution, the LPE has caused a not reasonably safe condition, the Court 

must examine the language used by the Legislature in its entirety.  In addition, during that 

examination, “[a] reasonable construction must be given to each word, clause, and 
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sentence” of Section 3-103 “and no term should be rendered superfluous”.  Better 

Government Association at ⁋22.  Here, the second sentence of Section 3-103(a) states: 

“The local public entity is liable, however, if after the execution of such plan or 
design it appears from its use that it has created a condition that it is not reasonably 
safe. (emphasis added). 

 
Thereafter, Section 3-103(b) provides: 

“A public employee is not liable under this Article for an injury caused by the 
adoption of a plan or design of a construction of, or an improvement to public 
property.”  (emphasis added).   

 
There would be no reason for the Legislature to remove a liability “under this Article” 

through Section 3-103(b), if Section 3-103(a) did not create a statutory liability.  A plain 

reading of Paragraph (a)-Second Sentence and Paragraph (b) of Section 3-103 clearly 

demonstrates that a statutory liability is created by Section 3-103(a)-Second Sentence and 

an LPE can, therefore, be held liable on a claim brought under Section 3-103(a)-Second 

Sentence based upon the LPE’s breach of their codified duty.  The Appellate, therefore, 

wrongly affirmed dismissal of those counts of Plaintiffs’ Complaint which expressly plead 

the LPEs’ liability under Section 3-103(a)-Second Sentence. 

A.  Section 3-103(a)-Second Sentence Is a Hybrid Provision Discussed by 
Justice Thomas in Monson Both Declaring a Duty AND Declaring an 
Immunity Exception to the immunities in Section 3-103(a)-First 
Sentence.  

 
 In Monson, the plaintiffs argued the City of Danville could not claim discretionary 

immunity under the Act because specific immunities provided in Section 3-102(a) 

prevailed over the general immunities in Sections 2-109 and 2-201.  The Court found that 

argument fatally flawed because Section 3-102(a) “does not grant any immunities”.  

Monson at ⁋⁋20, 21.  That “fatal flaw” does not exist in this case because the first sentence 

of Section 3-103(a) clearly provides for an immunity which an LPE is entitled to assert 
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and prove as an affirmative defense. Specifically, an LPE can assert Section 3-103(a)-First 

Sentence immunity where it can prove that “the plan or design has been approved in 

advance of the construction or improvement by the legislative body of such entity or by 

some other body or employee exercising discretionary authority” (labeled herein as “plan-

adoption discretionary immunity”, emphasis added).  The first sentence of Section 3-

103(a) is clearly an immunity provision similar to other immunity provisions in the Act 

except that this Section 3-103(a)-First Sentence immunity provision is specifically 

directed to an LPE’s immunity relating to the design or plan of a public improvement. 

 Critically, the Legislature after declaring the existence of specific plan-adoption 

discretionary immunity in Sentence 1 then immediately creates an immunity exception in 

Sentence 2 by stating in Sentence 2 that the LPE’s plan-adoption discretionary immunity 

is excluded where “after execution of such plan or design it appears from its use that it has 

created” a dangerous condition:  

§3-103(a)-Sentence 2: “The local public entity is liable, however, if after the 
execution of such plan or design it appears from its use that it has created a 
condition that it is not reasonably safe.” 
 

Accord West v. Kirkham, 147 Ill.2d 1, 7 (1992) which expressly recognized §3-103(a)-

Sentence 2 as an immunity exclusion stating “[T]hat section goes on to specifically exclude 

from the scope of that immunity, those situations in which it appears from the use of the 

plan or design that an unsafe condition has been created” relating to Sentence 2:  

“Section 3–103(a) grants immunity for injury caused by a municipality's adoption 
of a plan or design for a public improvement where that plan or design is approved 
by the proper authority. That section goes on to specifically exclude from the scope 
of that immunity, those situations in which it appears from the use of the plan or 
design that an unsafe condition has been created”. (emphasis in original). 
 

§3-103(a)-Sentence 2 is a hybrid, a term used by Justice Thomas in Monson: it is 
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simultaneous both a statutory duty and an immunity exclusion. Hence, §3-103(a)-Sentence 

2 is an immunity exception to the §3-103(a)-First Sentence plan-adoption discretionary 

immunity which specific immunity arises when an LPE approves the design of a public 

improvement.   

B. §3-103(a)-Second Sentence Also Creates an Immunity Exception to 
General Discretionary Immunity Delineated Under §2-201.  

 
 As this Court stated in Henrich v. Libertyville High School, 186 Ill.2d 381, 390 

citing to Hernon v. E.W. Corrigan Construction Co., 149 Ill.2d 190, 195(1992) and Bowes 

v. City of Chicago, 3 Ill.2d 175, 205 (1954), “[i]t is a well-settled rule of statutory 

construction that ‘[w]here there are two statutory provisions, one of which is general and 

designed to apply to cases generally, and the other is particular and relates to only one 

subject, the particular provision must prevail”. (emphasis added).  In this case, two 

immunities are in play: 

(1) §3-103(a)-First Sentence plan-adoption discretionary immunity; and 

(2) §2-201 general discretionary immunity.  

Given that the §3-103(a)-First Sentence plan-adoption discretionary immunity is more 

specific than the §2-201 general discretionary immunity, §3-103(a)-Sentence 1’s plan-

adoption discretionary immunity pre-empts and bars the application of the more general 

discretionary immunity in Section 2-201.    

 There is a second reason that discretionary immunity cannot insulate the LPEs in 

this case.  In Monson, this Court noted that discretionary immunity under Section 2-201 

is restricted, stating:    

“The conditional language in section 2-201, “[e]xcept as otherwise provided by 
Statute,” indicates that the legislature did not intend for the immunity in this 
provision to be absolute and applicable in all circumstances. See Murray, 224 Ill.2d 
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at 232.  Thus, discretionary immunity under section 2-201 “is contingent upon 
whether other provisions, either within the Act or some other statute, create[ 
] exceptions to or limitations on that immunity.’” 
 
Monson at ⁋18 (emphasis added) 
 

On that point, Section 2-201 states: 

“Except as otherwise provided by Statute, a public employee serving in a 
position involving the determination of policy or the exercise of discretion is not 
liable for an injury resulting from his act or omission in determining policy when 
acting in the exercise of such discretion even though abused”. (emphasis added). 
 

In this case, discretionary immunity is expressly “otherwise provided” for in another 

“Statute”, namely the Section 3-103(a)-Second Sentence which states: 

“…The local public entity is liable, however, if after the execution of such plan or 
design it appears from its use has created a condition that it is not reasonably safe.” 
 

Hence, §2-201 general discretionary immunity is excluded by the second sentence of 

Section 3-103(a) which states: 

“The local public entity is liable, however, if after the execution of such plan or 
design it appears from its use that it has created a condition that it is not reasonably 
safe.” 

 
In West v. Kirkham, 147 Ill.2d 1, 7 (1992) spoke to §3-103(a)-Second Sentence as a 

specific immunity exclusion, stating: 

“Section 3–103(a) grants immunity for injury caused by a municipality's adoption 
of a plan or design for a public improvement where that plan or design is approved 
by the proper authority. That section goes on to specifically exclude  
from the scope of that immunity, those situations in which it appears from the 
use of the plan or design that an unsafe condition has been created”.  
 
(Emphasis in original). 
 

Therefore, §2-201’s “Except as otherwise provided by Statute” phrase entirely precludes 

application of discretionary immunity to Plaintiffs’ claims in this case because those claims 

arise out of the LPEs’ breach of the duty codified under Section 3-103(a)-Sentence 2.  
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 Neither the Appellate Court nor the LPEs challenged the sufficiency of Plaintiffs’ 

allegations to state a cause of action for breach of the codified duty under Section 3-103(a) 

of the Act.  Indeed, the Decision at ⁋53, ⁋74, ⁋77, ⁋78, ⁋94 and ⁋101 acknowledges the 

adequacy of Plaintiffs’ Complaint to state a cause of action. 

Nevertheless, in order avoid any waiver of their argument on that point, Plaintiffs 

will simply state that, as acknowledged by the Decision, it clear that design defects 

associated with, among other things, the undersized culverts and resultant bottlenecking 

are alleged at Paragraphs 27, 41, 115, 132, 136, 139,  167.3, 556, 561, 562, 563 and 564  

of Plaintiffs’ Complaint along with the LPEs’ knowledge of those defects and failure to 

correct.  It was those defects in the construction of, or improvements to, public property 

which created a condition not reasonably safe that resulted in the flooding of Plaintiffs’ 

homes.    

In summary, Plaintiffs’ Complaint, therefore, alleges sufficient facts to establish 

liability of each LPE under Section 3-103(a) based upon their breach of the codified duty.  

IV. SHOULD THIS COURT AFFIRM THE APPELLATE COURT’S 
DISMISSAL OF PLAINTIFFS’ COUNTS ALLEGING BREACH OF THE 
DUTIES CODIFIED IN SECTION 3-102(a) AND SECTION 3-103(a) 
PLAINTIFFS SHOULD BE ALLOWED TO AMEND EACH COUNT AND 
PROCEED ON A COMMON LAW CLAIM. 

 
 Section 2-612 of the Illinois Code of Civil Procedure provides that “[n]o pleading 

is bad in substance which contains such information as reasonably informs the opposite 

party of the nature of the claim or defense which he or she is called upon to meet”.  735 

ILCS 5/2-612.  Likewise, as the Appellate Court noted in its Decision, the character of a 

pleading should be determined from its content rather than how it is labeled and the title 

which plaintiffs may give to the allegations of their complaint does not control over the 
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substance of the pleading. In re Parentage of Scarlett Z.-D., 2015 IL 117904 at ⁋64; 

Papadakis v. Fitness, 2018 IL App(1st) 170388 at ⁋32.  The focus the Court is required to 

give to the character of a plaintiff’s complaint arises out of the mandate of Section 2-603(c) 

of the Code of Civil Procedure that “[p]leadings shall be liberally construed with a view to 

doing substantial justice between the parties’.  735 ILCS 5-2-603(c). 

In this case, the Decision of the Appellate Court correctly found that Plaintiffs’ 

Complaint alleged sufficient facts to establish proximate cause. Decision at ⁋⁋52, 53.   The 

Appellate Court also correctly found that “the substance” of Counts 34, 57 and 74 “can be 

interpreted as alleging negligence based on a breach of defendants’ common-law duty to 

maintain their property in a reasonably safe condition and that the “substance” of Counts 

37 and 45 “could be interpreted as alleging negligence based on a breach of defendants’ 

common-law duty in the making of public improvements”.  Decision at ⁋⁋59, 64.  

Therefore, based upon the Appellate Court’s findings, these five Counts of Plaintiffs’ 

Complaint reasonably inform the LPEs as to the existence of Plaintiffs’ claims under the 

common law. 

The Appellate Court held Plaintiffs were not entitled to bring a statutory claim 

under Section 3-102(a) and Section 3-103(a) and, further dismissed all five Counts because 

the Court believed Plaintiffs had foreclosed the opportunity to have the Court interpret 

those claims as actions under the common law based upon their argument the codified 

statutory duty (though derived from the common law) was an “enforceable, individual duty 

separate from common law”    Decision at ⁋⁋60,64. 

The Appellate Court did not speak to the issue of Plaintiffs’ right to amend but in 

the event this Court affirms dismissal of Counts 34, 37, 45, 57 and 74 because Plaintiffs 
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are not entitled to seek their remedy through a statutory claim under Sections 3-102(a) and 

3-103(a) of the Tort Immunity Act, the Plaintiffs should, upon remand, be granted leave to 

amend those counts so as to plead those same claims under the common law. 

Plaintiffs’ right to amend is authorized under Section 2-617 of the Illinois Code of 

Civil Procedure which states: 

“Where relief is sought and the court determines, on motion directed to the 
pleadings, or on motion for summary judgment or upon trial, that the plaintiff has 
pleaded or established facts which entitled the plaintiff to relief but that the 
plaintiff has sought the wrong remedy, the court shall permit the pleadings to 
be amended, on just and reasonable terms, and the court shall grant the relief to 
which the plaintiff is entitled on the amended pleadings or upon the evidence. In 
considering whether a proposed amendment is just and reasonable, the court shall 
consider the right of the defendant to assert additional defenses, to demand a trial 
by jury, to plead a counterclaim or third party complaint, and to order the plaintiff 
to take additional steps which were not required under the pleadings as previously 
filed.”  735 ILCS 5/2-617. (emphasis added). 

 
In this case, as a preface to its dismissal of Counts 34, 37, 45, 57 and 74 the Appellate 

Court noted that “[t]he statutory duty is the common law-duty, simply published in 

statutory form”.  Decision at ⁋60.  Therefore, the plaintiffs were, as a matter of law, 

pleading a “statutory form” of the actual common-law duty owed by defendants.     

Under these circumstances, it cannot be said that Counts 34, 37, 45, 57 and 74 of 

Plaintiffs’ Complaint fail to adequately inform the Defendants of Plaintiffs’ right to a 

remedy under the common law.  The only problem was Plaintiffs Counsel’s advocacy that 

Sections 3-102(a) and 3-103(a) provide a remedy independent from the common law. The 

Plaintiffs never abandoned their common law claims. Substantial justice, coupled with the 

requirements the of Code of Civil Procedure, entitle Plaintiffs to proceed on their common 

law claims upon remand to the Trial Court.  
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CONCLUSION 

For all of the foregoing reasons, Plaintiffs pray this Court reverse the Illinois 

Appellate Court, First District, Fourth Division’s decision dismissing Count 25, Count 45 

and Count 64 of Plaintiffs’ Amended Fifth Amended Complaint for failure to state a claim 

based upon LPEs’ creation of artificial dangerous conditions on property in their 

possession and control. In addition, Plaintiffs pray that this Court reverse the Illinois 

Appellate Court’s decision dismissing Count 34, Count 57 and Count 74 of Plaintiffs’ 

Complaint for failure to state a cause of action based upon the duty codified in Section 3-

102(a) of the Tort Immunity Act and further dismissing Count 37, Count 58 and Count 75 

for failure to state a cause of action based upon the duty codified in Section 3-103(a) of the 

Tort Immunity Act.   In the alternative, Plaintiffs pray the Court grant them leave to amend 

Count 34, Count 37, Count 57, Count 58, Count 74 and Count 75 to replead Plaintiffs’ 

claims as strictly a breach of the common law duty.  

Tuesday, February 19, 2020 SPINA, McGUIRE & OKAL, P.C. 

By /s/ Timothy H. Okal 
          Timothy H. Okal    

Timothy H. Okal 
SPINA, McGUIRE & OKAL, P.C.    
7610 W. North Avenue 
Elmwood Park, Illinois 60707-4195 
(708) 453-2800
ARDC No. 2096560
timothyokal@yahoo.com
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DENNIS TZAKIS, ZENON GIL, CATHY PONCE, 
Z..4-L<\ GrLIANA, J(Jl.,lA CA.BRA.LES, AND JUAN 
SOLIS ON BEHALF OF THEMSELVES AND 
ALL OTHER PERSONS SIMILARLY SITUATED, 

) 
) 
) 
) 
) 
) 
) 

HON. SOPHIA H . HALL 
CASE NO. 09 CH 06159 

v. 

A Proposed Class Action, 
Plaintiffs 

) 
BERGER EXCAVATING CONTRACTORS, INC., ) 
ADVOCATE HEALTH AND HOSPITALS CORPOR-\.TION ) 
D/B/A ADVOCATE LUTHER.Ai~ GENERAL HOSPITAL, ) 
COOK COlJ"NTY, GEWALT HAMILTON ASSOCIATES, ) 
INC., VILLAGE OF GLENVIEW, MAINE TOWNSHIP, ) 
METROPOLITAN WATER RECLAMATION DISTRICT ) 
OF GREATER CIDCAGO, and CITY OF PAR...T{ RIDGE, ) 

Defendants ) 

JURY DEMAND 

.,:.. ; ...• , 

'.::> i .r - I 
~~ CJ 
:Lf:; 

..... ,,.,. 
~ 

AMENDED FIFTH A.MENDED CLASS ACTION COMPLAINT 
AMENDING THE COMPLAINT ONLY ON ITS FACE 

C , -. 

Tbe Plaintiffs Dennis Tzakis , Zenon GiL Cathy Ponce, Zaia Giliana, Julia Cabrales .. ai7d 

Juan Solis, on behalf of themselves and on behalf of all others similarly situated within the 

Robin-Dee Community .A.rea Plaintiffs' Class, as proposed Plaintiff Class Representatives of the 

Robin-Dee Community Area Plaintiffs' Classs, by and through their attorneys, Phillip G. Bazzo, 

Macuga, Liddle, and Dubin, P.C. , admitted Pro Hae Vice Counsel herein, Timothy H. Okal, 

Spina, McGuire and Okal, P.C.; and William J. Sneckenberg, Sneckenberg, Thompson and 

Brody, P.C., state in support of their Fifth Amended Complaint against the Defendants Berger 

Excavating Contractors, Jnc. ("Berger") , Advocate Health and Hospitals Corporation d/b/a 

Advocate Lutheran General Hospital ("Advocate"), Gewalt Hamilton Associates, Inc. 

("Gewalf ') , Metropolitan Water Reclamation District of Greater Chicago ("District"), City of 

Park Ridge ("Park Ridge"), Maine To'N'IlShi p ("Township''), Village of Glenview ("Glenview"), 

and Cook County ("County") ,the following averments. 
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.... .. ............................... ...... ..... ...................... ... .. ........ ..... ..... ~ .... ... ........ ...... ...... ..... ...... ... .. .. 163 
COUNT 13: ADVOCATE: IRREPARABLE HARM-EQUITABLE RELIEF .. .. .... .. .... ..... .. 16 7 

VI. PART Vl: CLAIMS AGAINST GEWALT 167 
VI.A. OVERVIEW-GEW ALT-CAUSATION AND RESPONSIBILITY ............. ..... ......... 16 7 
COUNT 14: GEWALT: NEGLIGENT DESIGN OF PUBLIC IMPROVEMENTS: 
DISTRJCT PER.MIT DUTY .......... ....... ... .. ..... .. .... ........ ... .... .......... .... .... .... .. .. .. ..... ..... ... .. .... 179 
COlJNT 15: GEWALT: NEGLIGEN1 DESIGN OF PRIVATE HvfPROVE!v1E1~TS: 
DISTRICT PERi\,flT DUTY.. ... ......... ... .. . . --- .. ..... ., ......... ... ... .... .... .. . ... .. 182 
COU. T 16: GEWALT: NEGLIGENCE A.RISING OUT OF GEWALT'S DUTIES L"'NTIER 
THE ADVOCATE-GEWALT CONTRACT ....... ....... ........ ..... ...... .......... .. ...... ..... .... ... ...... 185 
COUNT 17: GEWALT: NEGLIGENTNlHSANCE ... .. .. .. ... ........ ..... .. .. .... .. ........ .. .............. 190 
COUNT 18: GEWALT: NEGLIGENT TRESPASS .... ... ...... ..... ........ ...... ... ...... ...... .. .. .. .. .. ... 191 
COUNT 19: GEWALT: GROSS NEGLIGENCE ..................... ..... .... ..... ... ...... ... ......... ... ... . 193 
COUNT 20: GEWALT: INTENTIONAL l\1lJISANCE .... ... .. ... .. ....... ......... ... ......... .... ....... .. 195 
COlJNT 21: GEWALT: INTENTIONAL TRESPASS ...... .......... ... ............. .. .... ..... .. ... ...... .. 196 
COUNT 22: GEWALT: IRREPARABLE HARM-EQulTABLE RELIEF ... .... .. ..... ..... ...... 197 

VII. PART VII: CLAii\tlS AGAINST BERGER i 98 
COUNT 24: BERGER: GROSS NEGLIGENCE .. .. ... ......... .. ...... ....... ............... ..... .......... ... 206 

PART VIII: CLAIMS AGA-™ST DISTRJCT - 207 
V1II.A. OVERVIEW-DISTRJCT-CAUSATION Al\1D RESPONSIBILITY ....... .... ....... ..... 207 
VIII.B. FACTS RELEVANT TO THE DISTRlCT .......... ......... ........ .... .. .... ....... ... ...... .... .... 208 
COUNT 25: DISTRICT: NEGLIGENCE: DOMINANT ESTATE OVERBURDENING-
STORMWATER .... ........ ... ... .... ........ .......... .. ..... .. ...... ....... .... .. .. .... ... .... .. ..... .. .... .... ... ........... 21 l 
COlJNT 26: DISTRICT: NEGLIGENCE BASED lJPON FORESEEABLE HARM-
STORMWA TER A"l\TD SANIT.A.R Y SEWER WATER ....... .............. .. ................. ... ..... .... .. 2 i 2 
COUNT 27: DISTRICT: l'{EGLIGENCE: MiJNTENA.t"l\JCE AND OPERATION .. ..... . .. ... 214 
COUNT 28: DISTRICT: N'EGLIGENT 1\-1AINTENAl'\CE A.1."'\JTI OPERA.TION OF THE 
PCSS PUBLIC IMPROVEMENT M1D SAJ\TITARY SEVlERS ..... ... ........... ... ..... .... .... .... .. 215 
COUNT 29: DISTRICT: NEGLIGENT DESIGN: FORESEEABLE HARM D"C] IIES .. . .. .. 216 
COUNT 30: DISTRJCT: NEGLIGENCE: RES IPSA LOQlJITUR-STORMW ATER AND 
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SA.!""JITARY. SEWAGE ... ........... .... .... .... ....... .. .... ... ......... ..... .. ........ .. ...... .. .... .. ... ....... .. . .. ..... .. 21 8 

COUNT 31: DISTRICT: NEGLIGENT Nl JISi>J~CE ....... .. .. ............ ... .......... ... ... ...... .. .... .... 2 19 

COUNT 32: DISTRICT: 1-.'EGLIGENT TRESPASS ... .... .. ......... ...... ...... ....... .... .. .. .. .. ... ....... 220 

COUNT 33 : DISTRICT: GROSS NEGLIGENCE ... .. .. ... ........ ... .. .... .. ... ... .. ..... ... .. .... .. ..... .... 222 

COlJNT 34: DISTRICT: INTENTIONAL NUISA.i¾'CE .. .. ... ..... ..... .. .. ......... ..... .. .... .. ...... . .... 222 

COUNT 35: DISTRICT: INTENTIONAL TRESPASS .... .... ... ........ .. .... ......... .. ...... .. .. ..... ... . 223 

COUNT 36: DISTRICT: ARTICLE III, SEC. 3-1 02A STATUTORY DUTY TO MAINTAIN 

PROPERT\' .. ... .. ....... .... .... .. ........ .... .. ....... .... ..... .. .. .. ....... ........... .. ......... ........ ....... ...... ... .. . .... 224 

COlJNT 37: DISTRICT: ARTICLE III, SEC. 103 DUTY TO REMEDY DA.~ GEROUS 

PLAN ............ .. ....... ... .... .. ........... ..... ......... .. ....... .. .. ... .. .... ... .. ... .... .... ... .......... ... .......... . .. .. .. ... 224 

COUNT 38 : DISTRICT: 70 ILCS 2605/ 19: SMlTARY DISTRICT LIABILITY. .......... ... 225 

COUNT 39: DISTRICT: ILLINOIS CONST. ART. I, SEC. 15 : TAKING REAL AND 

PERSONAL PROPERTY ... ... ... .. ...... ........ .... .. .... ... ..... .... .... .... ... ...... ..... ... ...... .. ...... .... : ....... . 226 

COUNT 40: DISTFJCT: U.S. FIFTH AMENDMENT: TAKING OF REAL AND 

PERSONAL PROPERTY ...... ...... .. ... ...... ... ..... .... ...... ..... ... ...... ... .. ....... .. ........ .. .. .. .. ... .. ..... .... 227 

COUNT 41: DISTRICT: 42 USC SEC. 1983 ... ...... ........ ..... .. .. .... .. ... ... .. ..... .. .. ... .... ............ .. 227 

COUNT 42: DISTRICT: EQUITABLE RELIEF PER TORT-llvfMUNITY ACT ...... ..... .... 228 

PART IX. CL.A_TM AGi\_TNST PARK RIDGE 229 

IX.A. OVERVIEW-PARK RIDGE-CAUSATION AND RESPONSIBILITY .... ..... .. ..... .... 229 

IX. B. FACTS RELEVANT TO THIS DEFENDANT ..... ... ..... ...... ............................. .... .... 229 

COTJNT 45: PARK RJDGE : NEGLIGENCE: DO1\filJAl"JT ESTATE OVERBl JRD ENTl'JG 

... . ...... ....... ... .. ... .. ...... .. ....... .......... ...... ... .. .. ................... ... ... ...... ... .. .... .......... ...... ... ... .. ...... .... 23 1 

COl.JNT 46 : PA.R ... X RI DGE: corvfMON LA \V NtGLIGENCE BASED UPON 

I?OIZESEEABLE P.J-\PJ\1 ..... .... .. ....... .... .. ..... ..... ... ..... ... .. ......... ... ...... ..... ..... .... .... .... ... ........ . 133 

COUNT 47: P,-'\F..K FJ DGE: NtGLIGENCE-MAINTENA.NCE A ... 1'.JD OPERATION .... .... 234 

COlJNT 48: PARK RIDGE : NtGLIGENT Ml\INTENA! 'CE A.1'\TD OPERAT ION OF THE 

PCSS PUBLIC II'v1PROVE \1ENTS .............. ... ...... .... ... .... .. ... ...... ........ .. .... ... ..... ...... .. .... ... .. 235 

COlJNT 49 : PARK RIDGE: NtGLIGENT DESIGN: FORESEEABLE HARM Dt}T!ES .. 235 

COUNT 50: PARK RIDGE: IBGLIGENCE: RES IPSA LOQUITUR-STOR.MWATER .. . 237 

COill-JT 51: PARK &.1DGE: NEGLIGENCE: RES IPSA LOQUI1l.JR-SlL'NITA.RY SEWERS 

········· ·· ·· ·· ·· ·· .. ·· ··· ···· · .. ......... .... .. ... .... ..... .... ... ... ...... .... .... .. ... ..... .. ..... .. ............... ... ..... .. ........... 23 7 

COUNT 52: PARK RIDGE: NEGLIGENT NUISANCE .. ........ ............ .. ....... .... .. ..... ... .. ..... 238 

COUNT 53: PA..PJ(R..T])GE: NEGLIGENTTRESPASS .. ....... .. ... .. .... .... ..... ..... .. .... ... .... . ... .. 239 

COUNT 54: PARK RIDGE: GROSS NEGLIGENCE ... .. ... .. ............ .... .. .. .... ....... .... ... .. ....... 242 

COUNT 55 : PARK RIDGE: INTENTIONALNUISANCE .................. ..... ... .. ... .. : .... .... . .. ... 242 

COl)NT 56: P.A....lU<. RIDGE: INTENTIONAL TRESPASS ..... ............... ... ..... ... ..... ............. 243 

COUNT 5 7: PARK RIDGE : ART. III, SEC. 3-102A STATUTORY DUTY TO MAINTAIN 

PROPERTY ........... .. .. ......... ...... .... ... ... .. : .. ..... ...... ... ... ... .. .. .... ...... .. ............ .. .. .... ....... .... ... ..... 243 

COUNT 58: PARK RIDGE: ART. III, SEC. 103 STATUTORY DUTY TO REMEDY A 

DANGEROUS PLAN .. .. .. .... ............ .. ......... ........... .... .. ... ..... .. ....... ...... ........ .... ................ .. .. 244 

COUNT 59: PARK RIDGE : 70 ILCS 2605/1 9: SA.!¾'ITARY DISTRICT LIABILITY .... .... 245 

COUNT 60: PARK RIDGE: ILLINOIS CONST. ART. L SEC. 15 : T.,\KING REAL ANu 
PERSONAL PROPERTY .. ............. ............ ........... .... ............. ... ........ .. ........ ... .. ... .. .... ......... 246 

COUNT 61: PARK RIDGE: U.S. FIFTH Al\.1END MENT: TAKING OF REAL AND 

PERSONAL PROPERTY ..... ... ..... .. ...... .. ........ .. .. .. .... ... .... .... ... ......... ....... ........ ... ........ .. ....... 247 

COUNT 62: PARK RIDGE : 42 USC SEC. 198 3 .. ..... ............... ... ... ..... .... ..... .... .... ...... ..... ... 247 
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COUNT 63: PARK RIDGE: EQlJ1TABLE RELIEF PER TORT-IMMUNITY ACT ... .. ... .. 248 

PART X. CLAIM AGAINST MAIN""E TOWNSHIP 249 

A. FACTS RELEVANT TO :tvfAINE TOWNS HIP ... ....... ... ........ ... ...... ... ... .......... .... ...... ..... 249 

. COUNT 64: MAfu'E TO\VNSHIP : NEGLIGENCE: DO:tvrrNANT ESTATE 

OVERBlJRDE:t\TING ....... ... ..... .... ...... ... .......... .... ........ .. .... .. ... ..... ... ..... .. ..... ..... ...... ... .... .. ..... 250 

COUNT 65: MAINE TOWNSHIP: NEGLIGENCE BASED l TPON FORESEEABLE HAR..M 

.... ........... ......... ........ ....... ... ..... ....... .. .. ....... .. ... ............... ........ .. .... .... .... .. .. .... ... .... .. ... ...... . ... .. 25 2 

CO1JNT 68: M.\.INE TO\VNSHIP: NEGLIGENCE: MAJNTENANCE AJ'.rD OPER ATION 

...... .... ... ....... .. ........... ............. .... ..................... .... ... .. .... ... .... .... .... ........ : ....... .. ... ... ..... ...... ..... 253 
COUNT 66: MAThTE T OWNSHIP : :NEGLIGENT MAINTENANCE AND OPERATION OF 

PUBLIC Th1PROVEMENTS ... .... .. ... .. ... ..... .... .... .. .. ......... ........ .... ... ..... .. .... .. ... ..... ... ..... .. ..... 256 

COUNT 67: MAINE TO\VNSHIP: NEGLIGEN"'T DESIGN: FORESEEABLE HARM 

DUTIES ... ... .. .. ..... ... ... ............. ........... .-.... .... .. .... ... ..... ... ... ............. .. .... .......... .......... .... .... ..... 257 

COl JNT 68 : MAINE TOWNSHIP: NEGLIGENCE: RES IPSA LOQUITUR-
ST ORMWATER ....... .... ... .. ... .... ... .. ......... ..... ...... ...... ..... .... ... ..... .......... ..... .. .. .. ..... ... .. .. ... ..... 25 8 

COU1\1T 69 : iv1AINE TOWNSHIP: NEGLIGENT NUISANCE .. ..... ....... ..... .... .... ... ... ... .. .... 25 9 

COUNT 70: MAINE TOVv'NSHIP: NEGLIGENT TRESPASS ... ... ..... ... .. .. .. .......... .. .. .. .. .... 259 
COUNT 71: MAIN'E TO\VNSHIP: GROSS 1'JEGLIGENCE ..... ........ ..... ... .... .... .. .. .... .. .. .. ... 261 

COUNT 72: Mt\IN'E TOWNSHIP: INTENTIONAL NUISANCE .. ........... .... ... .. ... ..... ... ... .. 262 
COUNT 73: MAINE TOWNSHIP: INTENTIONAL TRESPASS ...... ... .................. ... .... .... 262 

COlJ1'.JT 74: MAINE T OWNSHIP : ART. III, SEC. 3-1 02.A ST1\TUTORY DUTY TO 
M.,V NTA.IN PROPERTY ................... .... .. ..... .... .... .... ...... .......... .... ... ... ................... .... ...... .. 262 

COlJNT 75: MAJNE TOWNSHIP: A.RTICLE III, SEC 103 STATUTORY DUTY TO 

REMEDY A DA~l\TGEROUS PLAN .. .......... .... ..... .............. ... .............. .. . 'IL'"'.t 
.... . . ... •.. . .•.... ..:.. 1.} _ ... 

COlJ"NT 76 : MAIN'E TOWNSHIP: ILLINOIS CONST. ART. L SEC. 15: TAKING REAL 
/L~l) PERSONAL PROPERTY ............ .. .. ..... ..... ....... ............... .... ... .... .. ................ ........... .. 264 

COlJNT 77 : MAlN'E TO\VNSHIP : U.S. FIFTH AMENDMENT: TAKlNG OF REAL AND 
PERSONAL PROPERTY ......... ....... ..... ....... ... ..... .... .... ............ .. ...... ..... .. .. ......... .. ..... .. ........ 265 

COUNT 78: M.AIN""E TOWNSHIP: 42 USC SEC. 1983 ......... ..... ........ .. ......... .......... ........... 265 

COUNT 79: MA ... 11\TE TO\VNSHIP : EQUITABLE RELIEF PER T ORT-Ilv11vfTJNITY ACT266 

PART XI . CLAIM AGAINST GLENVIEW 266 
A. 1 OVERVIEW-GLENVIEW CAUSATION AND RESPON SIBILITY ... ..... .... ..... ... 266 

A B. FACTS RFLEVA..1'\fT TO THIS DEFEND A.NT ........... .. ........ ....... ......... ... .. ........... . .... 266 

COl JNT 80: GLENVIEW: NEGLIGENCE-MAINTENA.c'!\JCE AND OPERATION-

SANITARY SEvVERS .. ..... ....... ..... ... .. .. .. ... .. ....... .... .... ..... .......... ..... .. ......... ...... ... ... ......... .... 268 

COUNT 81: GLENVIEW: NEGLIGENCE: RES IPSA LOQU!TlJR-SANlTA_RY SE\VERS 

..... .. .. .... ........ ......... ... .... .... .... ...... .. ........ ...... ..... .. ..... ......... ...... .......... ........ .... .. ....... .. .... ... .. ... 269 

COUNT 82 : GLENvlEW: NEGLIGENT NulSANCE ...... ... .... ......... .... .... ...... ............ .... ... 269 

COUNT 83: GLENVIEW: NEGLIGENTTRESPASS ....... ... ........ ........ ........... ... .. ..... ......... 270 

COUNT 84: GLENVIEW: GROS S I\TEGLIGENCE ................... .... ....... .. .. .. .... .. .... .. ...... . .... 272 

COUNT 85: GLE~'VIEW: INTENTIONAL NLTISANCE ......... .... .. ....... ... .. .. ......... .... ......... 273 
COUNT 86: GLEN""\'IE \V: INTENTION~i\L TRESP~~SS .. ... , .... ......... ... ....... ... .. ..... .......... 273 
COlJNT 87: GLENVIEW ART. III, SEC. 3-102A STATUTORY DUTY TO ivit.J:'.JTAIN 

PROPERTY .... .. ...... ..... .... ..... ...... ........ ...... ..... ... ........... ..... ........ .. ........... .... .... .......... ..... . .. ... 273 

COUNT 88: GLENVIEW: 70 ILCS 2605!19: SANITARY DISTRICT LIABILITY. .......... 274 

COUNT 89: GLENVIEW: ILLINOIS CONST. ART. I, SEC. 15 : TAKlNG REAL AND 
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PERSONAL PROPERTY .. .... ........ ........ ..... ..... .......... ....... ...... ......... .. .. ......... ... ....... ... ....... .. 275 
COlJNT 90: GLENVIEW: U.S. FIFTH Alv1ENDMENT: TAKING OF REAL A.t""ID 
PERSONA.L PROPERTY ... ...... ... ... .... ........ .. .... ... ..... ........ .. ...... ............... ............ ... ........... . 275 
COT.JNT 91: GLENVIEVv: 42 USC SEC. 1983 ..... .. .... .............. ...... ...... .............. .. ... ... .... .... 276 
COu"NT 92: GLENVIEW TOWNSHIP: EQl JITABLE RELIEF PER TORT-L\.1JvITJ1'-l1T Y 
ACT ... ...... ...... .. .... ..... ...... .................. ........ ................. ... ....... ..... .. ... .. .... ... ... ... ... ... ........ ... .... .. 276 

PART XII: CLAIMS AGAINST COUNTY 277 
A. OVERVIEW OF COlJNTY CO:NBUCT AND COTJNTY RESPONSIBILITY ........... ... 277 
B. FACTS RELEVJ..NT TO THE COUNTY ....... .... .......... .. .. ........ .......................... .... .... ... 278 
COUNT 93 : COUNTY: NEGLIGENCE: DO:MINANT ESTATE OVERBURDENING ..... 280 
COUNT 94: COUNTY: NEGLIGENCE BASED UPON FORESEEABLE HARM .. .......... 282 
COUNT 95: COUNTY: NEGLIGENCE: IvfAINTENANCE AND OPERATION ....... ... ..... 283 
COUNT 96: COUNTY: :NEGLIGENT !vfAINTENA.NCE A,."ID OPERATION OF THE PCSS 
PUBLIC Uv1PROVEMENT AND NEGLIGENT El'vffiRGENCY FLOOD RESPONSE .... .. 284 

u. COUNT 97: COUNTY: NEGLIGENT DESIGN: FORESEEABLE HARM DUTIES ..... .. .. 286 
COUNT 98: COlJNTY: NEGLIGENCE: RES IPSA LOQUITUR-STORMWATER ... .... ... 287 
COUNT 99: COUNTY: :NEGLIGENT NUISANCE ... .... ...... .. ... .. .... ... .. .. .... ... .... .... ..... .. ..... . 288 
COUNT 100: COUNTY: NEGLIGENT TRESPASS ........... ... .......... .. .......................... .... .. 289 
COUNT 101: COUNTY: GROSS NEGLIGENCE .. .... ........ .... .... ....... .. ..... .... ... ... .. .... .......... 28 9 
COUNT 102: COUNTY: INTENTIONAL 1'.ruISANCE ..... ... .. ..... .... ... .. ...... ... ..... ... .. ... .. ..... 290 
COUNT 103: COUNTY: INTENTIONAL TRESPASS ................... ... ... ....... ... ....... ..... ... ... 290 
COlJNT 106: C01J NTY: ART. III, SEC. 3-1 02A STATUTORY DUTY TO 1vV\ INTAIN 
PROPERTY ... .. .... ... ... ..... ... ... .... .. .... .. ... .. ........... ..... .. .. ...... ... ... ....... .... ..... .. ..... .... .. ... ...... ... .. . 290 
COl.T~TT 104: CO t""NTY: A.RTIC LE III. SEC. 103 DUTY TO REMEDY DA.1\GEROUS 
PLAN .... ...... .. .... ...... ....... ... ..... ................ ..... ............ ... .. ....... .... ........................ ......... .... ... ... 29 1 
COUNT 105: COTJNTY: ILLIN·ors CONST. ART. I, SEC. 15 : TAY.INGFFALAN'D 
PERSONAL PROPERTY ... ..... ..... .. .. .... .... .... ........ ....... ... ..... ............. .... ....... ... .. .......... ...... .. 292 
COlJNT 106: COl.J"NT Y: U.S . FIFTH AMENDMENT: TAKING OF REAL A.ND 
PERSONAL PROPERTY .... .. .... ....... ..... ..... ... .... .... .... .. .... ............... ............. ... ... ... ......... ..... 292 
COlJNT 107: COlJNTY: 42 USC SEC. 1983 ...... .. .......... ..... .. ........ ... .............. .. ............. ... . 293 
COUNT 108: EQUITABLE RELIEF PER TORT-IlvITv1UNITY ACT ... ........ .... .. ... .......... ... 293 

PART XIII: DAMAGES 293 
PART XIV: RELIEF 297 
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PART I: JURISDICTION. VENUE AND CLASS ACTION A VERMENTS 

1. The proposed Representative Plaintiffs Dennis Tza.kis, Cathy Ponce, Zenon Gil, Zaia Giliana, 

Julia Cabrales, and Juan Solis resided in and continue to reside in the Robin Court-Dee Road 

Community Area (herein "Robin-Dee Community Area") ~F,cludin6 trie Park Ridge ~€H'-th 

BaHanI Neigl¼be!·lrneel within the Township of Maine and the City of Park Ridge, Cook 

County, State of Illinois and were and are citizens of the State of Illinois. See Complaint 

Exhibit 1. 

2. "Plaint.iffs" are defined to mean and include: (i) all family members of all residents including all 

children, adults, elderly persons and/or home companions residing in the flood damaged 

residences at the time of the invasion, (ii) all persons who resided, occupied and/or O\vned 

prope:iiy of any nature within these flood damaged res idences at the time of the invasion; (iii) all 

persons who were and/or are ov ,rner s of the flood damaged residences and ot her damaged real 

and,1 or personal property; (iv) all persons \.\·ho were andior are lessors of the properties who 

sustained water invasion damage, and (v) all insurers and/or subrogees of any of the persons who 

· sustained water invasion damage. 

3. "Plaintiffs' property" or "property" means and includes the Plaintiffs' residences, buildings, 

vehicles and/or any and all real property and/or personal property ovmed, rented, leased and/or 

otherwise controlled by a Plaintiff and any and all other property of any nature including legal 

estates of reai property of a Plaintiff within Robin-Dee Community. "Plaintiffs ' property" 

includes all servient estates of real property owned and/or controlled by a Plaintiff in relationship 

to a defendant's dominant estate(s) of real prope11y. 

4. The Defendant Berger Excavating Contractors, Inc. (''Berger") \,vas and is an Illinois corporation 

doing business in Cook County, Illinois and is a citizen of Illinois. 
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5. The Defendant Advocate Health and Hospitals Corporation d/b/a Advocate Lutheran General 

Hospital ("Advocate") was and is an Illinois corporation doing business in Cook County, Illinois 

and is a citizen of Illinois. "Advocate" includes all predecessor corporations and all related 

corporations of Advocate. 

6. The Defendant Gewalt Hamilton Associates, Inc . ("Gewalf') was and is an Illinois corporation 

doing business in Cook County, Illinois and is a citizen of the State of Illinois. "Gewalt'' in.eludes 

all predecessor corporations and associations and all related entities . 

7. The Defendant Cook County ("County") was and is under the Tort Immunity Act ("TIA") a 

"local public entity", doing business in Cook County as a citizen ofillinois. 

8. The Defendant Village of Glenview ("Gienview") was and is a '•iocal public entity" under the 

TIA doing business in Cook County as a citizen of Illinois . 

9 The Defendant Maine Tov,'Dship ("Township"') was and is a "local public entity" under the TIA .. 

doing business i..11 Cook County as a citizen ofilbnois. 

10. The Defendant Metropolitan Water Reclamation District of Greater Chicago (the "District") was 

and is a TIA "local public entity", doing business in Cook County as a citizen of Illinois. 

11 . The Defendant City of Park Ridge (''Park Ridge") was and is a "local public entity" under the 

TLA., doing business in Cook County, as a citizen of Illinois. 

12. "Defendant" includes any predecessor or successor in interest and/or title of a Defendant . 

13 . This case has an amount in controversy that exceeds $75,000 and satisfies the other minimum 

legal and equitable jurisdictional amounts and conditions of this Court . 

14. Cook County is the proper venue as (a) these claims arise out of occunences occuning in Cook 

County, (b) the Plaintiffs reside and1or ovvn property in Cook County, (c) non-governmental 

Defendants do business in Cook County, and (d) local public entities operate in Cook County. 
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PART II: ROBIN-DEE COMMD1'1'1TY AREA PLAINTIFF CLASS 

15 . The proposed Robin-Dee Community Area Class Representatives Plaintiffs Dennis Tzakis, 

Cathy Ponce, Zenon Gil, Zaia Giliana, Julia Cabrales, and Juan Solis resided in, ov.rned 

residences and owned other properties within the Robin-Dee Community Area and continue to 

reside in, continue to own residences and continue to own other properties in this Area. 

16. Nothing here in this paragraph is intended in any way to prevent the certification of this action as 

a class action. The following listing of plaintiff class members is only for purpose of providing 

notice to the Defendants as to known claimants within the class and not limitation. The plaintiff 

members of the class include but are not limited to the following persons: Dennis Tzakis, Cathy 

Ponce, Zenon Gil, Edward Lee-Fatt, Zaia Giliana, Julia Cabrales, and Juan Solis, the proposed 

representative plaintiffs ; Angela DeLeon, Fred Dinkha, Lisa Hegg, Caroi)'n Reed, , and Jerry 

Tz.aki s, Griselda l.!arcon, ]\tfohammed .'\11,ver. Khalid A.nv,.er and Rahila Afshan. Fidel.mar 

Arriaga and Georgina Catalan, Cesar AJ1:eaga and Edith Castaneda, Fazle Asgar and Farida 

Yasmee, Wanda Austin, Lubna Av.,,:vad and Eddie Michael, Noma and Subul Baig, Domingo 

and Daditha Barbin, Valerie Baiton, Madline Baturin! Salvador Berrum, Briar Court 

Condominium Association, Roque Carbrales, James and Michelle Catane, Charles Cawelle and 

Ferron Forrester, Alejandro and Abehna Chavez, Pravin Chokshi and Dix.it and Sancotta 

Chokshi, Felipe Contreras, Rodulfo Cuballes, Ricai·do Cuevas, Thalia and Konstantinos Davos, 

Antonio DeLeon, Francisco Diego and Felicitas Paguia, Michelle Diego and Marlon 

Mansalapuz, Nawal Dinka, Ismael and .Angela Dominguez, Nieves Escobar, Bernabe and 

:tv1arcelina Escobedo, Smajl and Safete Feka. Richard Gabrel, i\nanda Gil, Evon Giliana, loan 

and Analiana Gyulai, Chigozie and Flora Hany, Abu and Laila Hasan, Syed and Asmat Hasan, 

Cai·los and Gina Herbias, Alejandro and Brenda Herrera, Agustin Henera and Marina Enrriguez, 
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Daniela Hristova and Ilia Georgiev, Eloy and Martha Huicochea, Aaron Huynh and Beyinda 

Phan-Huynh, Amir and Shamoona Khan, Shashi and Sandeep Khurana, Charles and Aloha 

Koffler, Harshad and Bharti Kothari, Oliver and Marjorie LawTence, Sr. , Linnette Lee-Fatt, 

Alexander Leschinsky and Marina Aksman, Cipriano Librea and Margarita Tungcab, Jaime and 

Ana Macapugay, Nitin and Nidhi Malik, Nicanor and Lourdes Mandin, Javier and Maria 

Montes, Jose and Maria Nunez, c/o Janet Nunez, Oluwatoyin and Olajide Okedina, Raj endran 

and Lilitha Paramasivam, Rosalinda Paramo, Katuiscia Penette, Victor and Catalina Ponce, c/o 

Cathy Ponce, Sheel and Minu Prajapati, Christopher Reed and Amy Berenholz, Shabbis and 

Zeenat Samiwala, Anne Sloma, Jefferson and Shirley Ann Sotto , Deborah Tzakis, Christina 

Tzakis, Annalinda Villamor, Noel and Lucent Wilson, Joshua Winter and Beth Campbell, Robert 

Yalda, Robert ai1d Helda Youkhana, Magdalena Zieba-Surowka and Bartosz Surowka and Vela 

S\.vain. 

17 . The proposed Representative Plaintiffs bring this proposed class action pursuant to 735 ILCS 

5/2-801 on behalf of themselves and on behalf of all other persons, ovvners, residents and/or 

insurers within the Robin-Dee Community A.:rea Class affected by the Prairie Creek 

Storm water System's stormwater surface overflows complained of herein. 

17.1. Generally, the Robin-Dee Community Area Class includes the Robin-Dee Community,, 

but a1se mchrdes other ne:ghborncod: upstf@a-m of the Rohm DeeGomme-fl±ty· and i:ncluaas 

17.2. The Proposed Robin-Dee Community Area Class substantially exceeds 500 citizens. 

l 7.3 . The Robin-Dee Community A.rea Class Plaintiffs consist of all persons (including 

insurers) who sustained injury or damage arising from surface water and!or sanitary sewer 
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home-invasive flooding on September 13, 2008 from the overflow of the Prairie Creek 

Storm.water System. 

17.4 _ This class includes persons who sustained sewer water invasions through this area 's 

sanitary sewers due to the overflow of the Prairie Creek Stormwater System including the Main 

Drain overflows and Ballard) Pavilion and Dempster Basins overflows~.1-eing Hi: a.r@a5 

u:ostrcan1 cf Potter /,Yeaue la the Pra1rlc Creek: 'l.7ate.rshe6.. 

17.5 . This class includes persons in the Robin Neighborhood, Dee Neighborhood,' Briar 

Neighborhood!,; e.:nd Perk Ridge North l'!eighbcrl~eoe besid:s other ¥J:e:i..:;aberhoods acludi:ng 

otter l3:ci;hbo:·hoods v:hie1Hliay be uaco,ered attl~1±5€0¥ery ups:a·e003: af Petter z''xel:M±e. 

i 
18. As detailed herein relating to the issues of fact and law, there are questions of fact and law 

common to the members of the Robin-Dee Community Area Plaintiff Ciass which predominate 

over questions affecting only individual members as required by 735 ILCS 5/2-801 (2). 

19. The Representative Plaintiffs and their attorneys will fairly and adequately represent and protect 

the interests of the proposed Robin-Dee Class as required by 735 ILCS 5/2-801(3). 

20. This proposed Class Action is an appropriate method for the fair and efficient adjudication of 

this controversy as contemplated by 735 ILCS 5/2-801. 
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PART Ill STATEMENT OF FACTS COM:MON TO ALL COUNTS 

21. "This Defendant" means each defendant. By this ave1ment is meant that these averments · 

are direct to each Defendant individually, requiring an individual answer. It is not the 

intent of this pleading to plead a "joint" averment, that is, an averment requiring this 

Defendant to answer as to another Defendant or the knowledge of another Defendant. 

Each Defendant is requested to answer these averments only as to its knowledge. "Joint 

allegations", "joint counts", ''joint knowledge" or joinder of claims is not the intent of 

this Part of this Complaint. This statement applies to Subparts in Part III and is 

incorporated into all Subparts. 

22. "Defendant" means this Defendant (through its attorney) who is answering this Part III. 

Each Defendant is request to respond to this Part ill. 

23. ··At all relevant times" prefaces each averment paragraph. 

24. "Upon information and belief' qualifies each averment sentence where an asterisk appears at 

the end of the averment sentence unless otherwise evident from the context. 

ID.A.OVERVIEW OF PRJ\..IRIE CREEK STORlvl WATER SYSTEM MAP 

25. Over the decades Park Ridge, the County, Maine Township, and the District among other 

local public entities in coordination with their private partners including Advocate and Gewalt 

developed a man-made public improvement hereinafter referred to as the Prairie Creek 

Stormwater System ("PCSS"). These local public agencies have· controlled the process of the 

PCSS public improvement's development through their review, approval and construction 

oversight including orig inal plat approvals dated in 1960 and 1961 for the Robin-Dee 

Community. Each of these lo cal public entities receives tax monies and fees fro m Plaintiffs fo r 

the services it provides relating to planning, development, review and/or management of the 
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Prairie Creek Stormwater System public improvement. Attached hereto and incorporated herein 

as Exhibit A is a Google Earth Image of the most relevant area of the Prairie Creek Stormwater 

System to the most immediate causes and responsibilities for the September 13, 2008 man-made 

home-invasive flooding as alleged herein by the Plaintiffs. 

26. The PCSS is a storm.water system of public improvements consisting of a (a) a central Main 

Drain ultimately receiving all Prairie Creek Watershed stormwater, said main drain consisting of 

open, channelized drains like the Robin Neighborhood M,iin Drain, and enclosed pipes like the 

Dee Neighborhood Stormwater Pipe, and other drains and culverts in various segments along the 

path of the Main Drain; (b) retention/detention basins for stormwater storage such as the Ballard 

Basin, Pavilion Basin and Dempster Basin and their tributary storm.water sewers which feed 

these basins; and (c) tributary stormwater sewers usually under the streets collection street 

ston mvater rnnoff v:.:hich then drain to the Main Drain or its storage components. 

27. The PCSS receives generally receives most of the stomnvater nmoff v.,ithin the Prairie Creek 

Watershed (PC\V), a watershed which exceeds 1 square mile upstream of the 60" Howard Court 

Culvert at Point E yet is expected by its operator(s) to safely drain through this culvert without 

flooding the Robin-Dee Community. See Exhibit 1. 

27.1. The North Drain Main Drain and Robin-Dee Main Drain of the Prairie Creek Main Drain 

drains storm.water essentially from Point A on the north, the east boundary of the North 

Development Main Drain and Point B on the south to Point Jon the west . 

27.2. The thick white arrows on Exhibit · l show the general path of the Main Drain's 

stonnwater as it proceeds through the Main Drain's North Development Main Drain Subsystem 

and the Main Drain ' s Robin~Dee Main Drain of the PCSS . 
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27.3. Exhibit 1 sets fo11h terms that are incorporated herein and will be used to describe the 

storm.water strnctures, flows and other facts relevant to this case. 

28. Relating to Exhibit 1 and the North Development Main Drain Subsystem of the PCSS , the 

PC\V's Upstream stormwater enters at Point Al, the Upstream Main Drain's discharge point. 

29. The upstream stormwater from Point Al flows either to the Ballard or Pavilion Basin, where the 

storm.water discharges to the 60" Ballard Basin Discharge Culvert at Point A3. 

30. Storm.water also enters the Ballard Basin at Point A2, Point A2 storm.water being collected from 

the tiibutary storm sewers which are located in Park Ridge and/or Maine Township*. 

31. During dry weather conditions, stormwater remains in the Ballard Basin; only when it rains does 

the Ballard Basin stonnwater discharge through Point A3 , the Ballard Basin Discharge Culvert 

into the 1v.ID Robin-Dee Community Segment. 

3:2. The Ballard and Pavilion Basin 's storrmvater then flo 'NS to Point A3, which is the 60' ' Ballard 

Basin Discharge Culvert: over 1 square mile of Upstream Watershed storm\.vater is expected by 

its operator(s) to flow thro ugh this single 60" culvert. 

33. The 60" Ballard Basin Discharge Culvert then discharges to Point Cl , the no11h 60" Ballard 

Robin Alley Culve1i . 

34. The Robin Neighborhood Subsegment of the Prairie Creek Stormwater System includes besides 

the Robin Neighborhood Main Drain the Maine Township tributary stormwater sewers within to 

the Robin Neighborhood'i:. 

35. The Robin Neighborhood Main Drain begins at Point Cl and Point C2, the identical 60" 

culverts. These Robin Alley Culverts are side-by-side under the Robin Alley bridge . 

.36 . Point C2 , the south 60" Dempster Robin Alley Culve11, receives Dempster Basin storm.water. 
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37. The Dempster Basin contributes flow to the Robin Neighborhood Main Drain from the South 

Development drains through an 84" ' stormwater sewer turning at Point B 1 to Point B2 . 

38. Point B3 is tbe 60'' Dempster Basin Discharge Culvert which receives the Dempster Basin 

stonmvater and conveys it through the 60'' Robin Alley Storm\.vater Sewer to Point C2. 

39. During land-invasive and home-invasive flooding, overflo\.ving surface water invades the Robin 

Keighborhood from the Dempster Basin Parking Lot, between Points B3 and C2. 

40. Poi..11.t Dis the 120" Robin Comi Culve1t receiving the Robin Neighborhood Main Drain ' s 

storm.water from the twin 60" Robin Alley Culverts. 

41 . Point Eis the 60" Howard Court Culvert through which the ov.rner(s), engineer(s) and/or 

operator(s) of the Robin Neighborhood Main Drain attempt to drain the 120" upstream flovi' from 

the 120" Ro bin Court Culvert and the twin 60" Robin. Alley Culve11s. 

42. The R obin Neighborhood Main Drain begii7.s at Points C l and C2, the t\.vin 60" Robi...."1 Al ley 

Culverts and ends at Point E , the 60"' Howard Court Culvert . 

43 . Point E, the Hov,,ard Court Culve1t is the intake culvert for the 60' ' Dee Neighborhood 

Storm.water Pipe ("DNSP'') which is also the Dee Neighborhood Main Drain. 

44. Points Fl , F2 and F3 are points of tributary ston:nwater flow into the DNSP. 

45 . Poi..1J.t G is the Dee Road Junction Manhole through which the Dee Neighborhood Main Drain 

flows in its DNSP and which receives storm.water from Points Fl, F2 and F3. 

46. Point His the 60" discharge end pipe of the 60" Dee Neighborhood Stormwater Pipe which 

empties the Dee Neighborhood MD into an open channel, the Briar Neighborhood MD. 

47. The Dee Neighborhood Main Drain is the Dee Neighborhood Storm.water Pipe extending from 

Point E , the Howard Coun Culvert, ro Point H. 
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48. The PCSS's Dee Neighborhood Subsegment includes both the Dee Neighborhood Main Drain 

and its tributa..ry stormsewers beginning at Points Fl and F2. 

49. Point I is a hard, right 90 degree turn of the Briar Neighborhood Main Drain, T.vhere the entire 

Prairie Creek Main Drain is expected to turn and proceed north to the Rancho Lane 

Neighborhood. 

50. Point J is the approximate location of the Rancho Lane Culverts. 

51. Point H through Point J is the Briar Cowt Main Drain . . 

52. The Robin-Dee Community Main Drain means the Main Drain from Points Cl and C2 through 

and past Point J west to Potter Road. 

53. "Robin-Dee Community" refers to the Robin Neighborhood platted in or around 1960 and the 

Dee Neighborhood platted in or a.round 1061 and contiguous parcels such as the apru1ment parcel 

on the eastside of Dee Road and the Briar Court Condominium parcel. 

5· . '·Robin Dee Community Area'' means the Robin-Dee Community73£.d ot:fler fl@afb;,=w·ecs 1:.·itfilB: 

the Pra:ir:ie Creek V, 'aiersboc "Nhich sustained invasive flooding on September 13, 2008 because 

of the surface water overflow flooding described herein. Ta:i:s tel?ffl rn@h!d@s the P8::fk Ridge Nof'th 

Ballcrd }T:l;bborl:sod. 

55 . Point A3 is situated near the bank of the Ballard Basin; the Ballard Basin together with the 

Pavilion Basin which is to the east of Ballard Basin constitute the North Development Ballard 

Basin Complex wruch includes connected sewers and storm.water structmes. 

56. Point B2 is near the bank of the Dempster Basin. "Basin Structures" or "Primru-y Basin 

Structures· ' mean the Ballard, Pavilion and Dempster Basins and their and any connected 

stonnwater subsystem in.c1L1din.g interconnected drains. 
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57. Points A l , A1 and A3 and Bl , B2 and B3 on on Advocate's North Development which includes 

Advocate ' s property north of Dempster Road and includes (1) the Basin Structures (2) No11h 

Development Main Drain and (3) other lands, buildings and improvements inciuding streets, 

parking lots and parking garage(s). See Exhibit 1. 

58. Point B2 receives stormwater from Advocate 's South Development which is Advocate's 

property south of Dempster Road, which includes land, building and other improvements. 

ill.B. PRE-1960 MAIN DRAJN NATURAL PATH MEANDERING NOT STRAIGHT 

59. The Prairie Creek Watershed ("PCW") is a stormwater watershed generally having its 

boundaries as Golf Road on the north, Washington Ave. on the east, Dempster Road on the south 

and Potter Road on the west in Maine Township, Park Ridge, Glenview, Niles and Des Plaines. 

The PCW specific boundaries are delineated in the 2002-Initiated IDNR FaJmers/Prairie Creek 

Strategic Planning Investigation (herein .. 2002 IDNR lnYestigation"). 

60 . Th.rough most of the first -half of tbe 20th century. and (a) before 1960, before tbe Robin 

Neighborhood was platted in 1960 and the Dee Neighborhood was platted in 1961, and (B) 

before the Robin-Dee Community Area Plaintiff Class ' land and residences were built and 

developed in these two neighborhoods, the Prairie Creek naturally meandered through the 

PCW through the Robin-Dee Community A.rea. 

60. 1. The Robin-Dee Community Area and Robin-Dee Community Area Class is defined 

here by these three primary neighborhoods affected by the 2008 home-invasive flooding along 

other contiguous neighborhoods may have been affected as further discovery may reveal. 

60 . .2. The Robin Neighborhood is bounded on the north by Ballard. on the east by Robin 

Alley, on the south by Dempster, and on the west by Howard Court and a line to Ballard. 
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60.3. The Dee Neighborhood is bounded on the north by the Dee Neighborhood Main Drain, 

on the east by Howard Court, on the south by Dempster and on west by Briar Comi. 

t9.0 .4. 

60 .5. The Robin Dee Community is the Robin Neighborhood and the Dee Neighborhood. 

The. Rabb Dee Com--tnttruf;· an<l-t-fle P~1r-h Ridge B@Jl:lnl NeFtH Neigh'30-ftP&Od fcFIB 

1
0.6. 

the Rsbi:s. Dee ComIMHH:ify ... '\i=ea, tfte pr;aary Plain~i:'f Class area pe.adiB; far~½.er disce=otery. 

61. A semi-circular line from Points Cl-C2 to Point F3 to Point I depicts the Prairie Cre.ek's natural 

path the Prairie Creek before its development as the Prairie Creek Stormwater System Public 

Improvement. 

III.C. 1960-61 PARK RIDGE AND COUNTY APPROVED RN-DN PLAT PLAJ~-60" 
HO\VARD COURT CULVERT A.i'lD DEE NEIGHBORHOOD STORMWATER PIPE 

62. Before or around 1960. the public impro-vemems of the PCSS 's Robin Neighborhood Mai., 

Drain had been or were being constructed. The developer of the Robin Neighborhood prepared a 

plat plan depicting the existing straightened, man-made route l\,fain Drain on v,-hich the Robin 

Neighborhood Main Drain was laid out. This plat plan was entitled "Dempster Garden Homes 

Subdivision" (herein ''RN Plat Plan") and is geographically coextensive with the Robin 

Neighborhood, being Ballard to Robin Court Alley to Dempster to Howard Court back to 

Ballard. 

62.1 . The developer also prepared other storm.water and sanitary sewer water management 

documents to the RN Plat Plan which v1:here necessary or required as preconditions to 

obtaining LPE approvals relating to storrnwater and sanitary sewer water management. 
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62.2. The developer submitted these water management plans to Park Ridge and the County 

fo r their review and expected approval water management requirements set by them * . 

62 .3. These plans requested permission and authority for constrnction and improvements 

including public improvement constrnction from Park Ridge and the County to drain 

storm.water into the PCSS's Robin Neighborhood Main Drain *. 

63. In or around 1960, Park Ridge & the County received the RN Plat Plan and the necessary 

and/or required sewer \x.,ater management plan *. Park Ridge & the County reviewed the RN 

Plat Plan including sewer water management plans for compliance with Park Ridge & County 

storm.water drainage requirements*. Park Ridge & the County also reviewed the R.N Plat Plan 

for compliance with their sanitary sewage collection requirements for plat plan approval*. 

64. In or around 1960, Park Ridge and the County approved the R.J'i' Plat Plan. Concurrent with the 

R ~ Plat Plan approval. Park fildge approved se,ver construction pians inciuding approving all 

storm and sauita.ry sewers to be installed as compliant with applicable la\:vs '~. 

65. The RN Plat Plan set forth that Park Ridge and/or the County represented to the developer 

that the developer could hook up to a public sanitary sewer system or interceptor sewer to serve 

all of the residences in this subdivision in conformity with standards of design and safety 

.adopted by the Cook County Department of Health governing sanitary sewers. 

66 . RN PLAT MD DRAINAGE EASEMENT: The RN Plat provided, conveyed, created, 

dedicated and/or acknowledged easements for ingress and egress to the public, governmentally

ovvned and/or governmentally-controlled Robin Neighborhood Main Drain. 

66. l. The RN Plat Plan provided, conveyed, created, dedicated and/or acknov.:ledged 

easements along the existing path of the Robin Neighborhood Main Drain within an 

"EASEJ:vlENT FOR DRAINAGE DITCH" (herein "RN Plat's 1VID Drainage Easement''). 
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66.2. The RN Plat's l\1D Drainage Easement consisted of ti-Yo areas which are both 265' 

long, the distance betvveen the Robin Alley, the Robin Court a.11d Howard Court Culverts. 

66 .3. The District, Park Ridge, Maine Township, Glenview and/or the County ·were and/or are 

and/or continue to be the easement holders ofthis MD Drainage Easement*. 

66.4 . The District, Park Ridge, Maine Township, Glenview and/or the County were permitted 

and/or authorized by the MD Drainage Easement to constrnct, build, improve, maintain, clean 

and/or perform any other activity related to or arising out of the ownership and/or operation of 

the Robin Neighborhood Main Drain *. 

67. RN PLAT TRIBUTARY STORMWATER SEWER EASEMENT: The RN Plat Plan also 

provided, conveyed, created, dedicated and/or acknowledged utility easements for the Robin 

Neighborhood's Tributary Stormwater Sewer Service tributary to the Robin Neighborhood 

Main Drain ("RN P!at's Tributary Stormwater Sewers Easement). 

67.1. The RJ~ Plat Plan provided, conveyed, created, dedicated and1or acknov:.1ledged 

easements along the route of the existing RL'\' Tributary Stormwater Sewers which sewers 

drain into the Robin Neighborhood Main Dra:in. 

67.2. The existing 60" Robin Alley Sewer conveys stormwater from the Dempster Basin 

under Robin Alley to the Robin AUey Culverts which discharge into the M D Robin 

Neighborhood Subsegment is within the RN Tributary Stormwater Sewers Easement. 

67.3. The District, Park Ridge1 Maine Township, Glenview and/or the County were and/or are 

the easement holders of the RN Plat's Tributary Storm.water Sewers Easement~'. 

67.4. The District, Park Ridge, Ma:ine Township, Glenvievv and/or the County were permitted 

and

/

or authorized by the RN Plafs Tributary Storm.water Sewers Easement to constrnct, 
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build, improve, maintain, clean and/or perform any other activity related to or arising out of 

the o\.vnership and lor operation of storm.water sewers tributary to the Main Drain* . 

68. RN PLArS SANITARY SEWER EASE1VIENT: The R.N Plat Plan also provided, conveyed, 

created, dedicated and/or acknowledged a Sanitary Sewer Easement ("RN Plat's Sanitary 

Sewer Easement") for municipal sanitary sewer service within the Robin Neighborhood. 

· 68.1. The District, Park Ridge, Maine Township, Glenview and/or the County were and 

continue to be the easement holders of the RN Plat's Sanitary Sewers Easement*. 

68 .2 . The District, Park Ridge, Maine Township, Glenview and/or the County were permitted 

and/or authorized by the RN Plat 's Sanitary Sewers Easement to construct, build, improve, 

maintain, clean and/or perform any other activity related to or arising out of the ownership 

and/or operation of sanitary sewers within the Robin Neighborhood *. 

69 . RN PLAT PLA"-r..J A TIA PL/\1"-J: The RN Plat Plan is a plan within the meaning of "plan" as the 

term "plan" ' is used in .i-\Jticle Ill of the Tort Immunity Act. 

70. STORMWATER STRUCTlJRES VlITHIN APPROVED PLAN: The following existino-o 

storm.water structures are within the governmentally-approved RN Plat Plan's Easements: (a) 

the undersized 60" Howard Court Culvert; (b) the 100 yard upstream 120" Robin Court 

Culvert; (c) the 100 yards upstream twin 60" Robin Alley Culverts ; (d) RoMn Neighborhood 

Main Drain which flows through the Ro bin Court Culvert but bottlenecks at the Howard Court 

Culvert; and (e) the 60" Robin Alley Stormwater Sewer now connected to the Dempster Basin, 

transpo1ting storm.water from the Dempster Basin to the Robin Neighborhood Main Drain. 

71. fa or around 1960, Park Ridge issued permits for the construction of tbe existing RN Plaf s 

Tributary Stormwater Sewers and Sanitary Sewers as set forth in the tributary stormwater 

sewers easements identified in the RN Plat Plan*. Construction occtmed per these Permits* . 
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72. In or around 1960, the County issued permits for the constrnction of the existing RN Plat's 

Tributary Stormwater Sewers and Sanitary Sewers as set fo11h in the tributary storrnwater 

se"ver easement in the RN Plat Plan *. Constrnction occmTed per these Permits*. 

73. The foregoing eleven paragraphs are incorporated by reference with the substitution of "DN Plat 

Plan'' for "RN Plat Plan." In or around 1961 , the developer of the Dee Neighborhood prepared a 

similar plat plans as the RN Plat Plans depicting the straightened route of the Dee Neighborhood 

Main Drain channeled through the undersized 60" Dee Neighborhood Stormwater Pipe. This 

plat plan was entitled the "First Addition to the Dempster Garden Homes Subdivision'' (herein 

"DN Plat Plan"). 

74. In or around I 961, Park Ridge & County approved the DN Plat Plan. Concw'Tently, Park 

Ridge & the County approved all sewer water management plans *. 

75 . As set fo11h in the DN Plat Plan, the County, Park Ridge, the District, Glenview a..TJ.d/or Maine 

T ovvnship represented to the deveioper that the developer could hook up se,vers to a public 

sanitary sewer system or interceptor sewer to serve residences in this subdivision in conformity 

with standards of design and safety adopted by the Cook County Department of Health. 

76. DN PLAT MD DRAINAGE EASEMENT: The DN Plat provided, conveyed, created, 

dedicated and/or ack..n.owledged easements for ingress and egress to the public, governmentally-

owned and/or governmentally-controlled Dee Neighborhood Main Drain of the PCSS. 

76. 1. Specifically, the DN Plat Plan provided, conveyed, dedicated and/or acknowledged 

easements along the existing path of the Dee Neighborhood Main Drain within the Dee 

Neighborhood within an easement for drainage ditch (herein "DN Plat' s MD Easement"). 

76 .2. The DN Plat's l\1D Drainage Easement consisted of the routing of the Dee 

Neighborhood Stormwater Pipe which channeled the Main Drain . 
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76.3. The District, Park Ridge, Maine To\VllShip, Glenview and/or the County were and 

continue to be the easement holders of the DN Plat's }.ID Drainage Easement*. 

76.4. The District, Park Ridge, Maine Tovmship, Glenviev,1 and/or the County were permitted . 

and/or authorized by the DN Plaf s :MD Drainage Easement to constrnct, build, improve, 

maintain, clean and/or perform any other activity related to or arising out of the ownership 

and/or operation of the undersized 60" Dee Neighborhood Stormwater Pipe conveying the 

Dee Neighborhood Subsegment of the Robin-Dee Community Segment of the Main Drain 

within the DN Plat's :MD Drainage Easement*. 

77. DN PLAT TRIBUTARY STORMWATER SEWER EASEMENT: The DN Plat Plan also 

provided, conveyed, created, dedicated and/or acknowledged utility easements for the Dee 

Neighborhood's Tributary Stormwater Sewer Service refened to herein as the DN Plat's 

Tributary Stormwater Sewers Easement. 

78. DN PLA rs SANITARY SEWER EASEl\{ENT: The DN Plat Plan also pro\'ided, conveyed. 

created, dedicated and/or ackno,~rledged a Sanitary Sewer Easement ("DN Plat's Sanitary 

Sewer Easement") for municipal sanitary sewer service within the Dee Neighborhood. 

79. R..1\J PLAT PLAN and DN PLAT PLA.N A TIA PLAN: The RN Plat Plan and the DN Plat Plan 

is a plan within the meaning of ''plan" as used in Article HI of the Tort Immunity Act. 

80. In or around 1961, Park Ridge & the County issued permits for the construction of the existing 

DN Plat's Tributary Stormwater Sewers within the DN Plat Plan *. 

8 i. In or around 1961 , Park Ridge & the County issued permits for the construction of the existing 

DN Plat's Sanitary Sewers as set fo11h in the sanitary sewer easements in the DN Plat Plan''. 
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ill.D. GOVERl\TMENTAL DEFE:NDANTS SUPERVISED SEW"ERS 
INFRASTRUCTURE 

82. During the land development of the Robin-Dee Community Area, the County, the District, Park 

Ridge, Maine Tovm.ship and/or Glenview authorized and permitted the construction of -

stmmwater sewers developed stonnwater sewers serving the Robin-Dee Community Area 

including the storm.water and sanitary sewer infrastructure in a:nd around the Robin-Dee 

Community ,i\rea, these stormwater sewers being structures and elements of the PCSS. 

83. To. or about early 1960s, the following Prairie Creek Storm water System structures had been 

built or were built and both Park Ridge and the County lmew of their existence and their 

drainage and conveyance capacity 

84. The Prairie Creek has been converted by urbanization including public improvements such as 

channelization in the Robin-Dee Community to a stormwater drain and wii1 be refe1Ted to as the 

"Prairie Creek Main Drain". '·Main Drai.i.-i' ' or '·:.tvDY. 

85. The Prairie Creek Main Drain is now part of a complex, intenelated stormwater system which be 

referred to as the "Prairie Creek Stormwater System" ("PCSS"). The PCCC receives, conveys, 

stores and discharged storm.water collected \vithin the now-urbanized, publicly improved Prairie 

Creek Watershed. 

86. The now-straightened, channelized subsegment of the Prairie Creek Main Drain of the Prairie 

Creek Stormwater System proceeding through the Robin Neighborhood will be referred to as the 

"MD Robin Neighborhood Subsegment" of the Prairie Creek Stormwater System. The Robi..'1. 

Neighborhood Main Drain is a channelized 10' wide open stormv.-ater drain beginning at the 

Robin Alley on the east and proceeding west to Howard Court. 
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87. The Main Drain flows from east to west within the Dee Neighborhood through a 60' ' enclosed 

storm.water pipe (the "MD Dee eighborhood Storm.water Pipe"). The MD Dee Neighborhood 

Storm.water Pipe is a 60" enclosed storm.water pipe which begins at Howard Com1 and ends at 

the western boundary of the Dee Neighborhood. The MD Dee Neighborhood Pipe receives 

storm.water through the Howard Court Culve11 from the Robin Neighborhood Main Drain. 

88. The straightened segment of the Prairie Creek has become a storm.water drain integral to the 

operation of the entire Prairie Creek Storm.water System as the only exit for storm.water from the 

No11b Development Main Drain is the Robin-Dee Community Main Drain (from Points C 1-C2 

through Point J) which is the Robin-Dee Community Segment of the PCSS. A segment as used 

herein means, not only the Main Drain but the tiibutruy sewers feeding the Main Drain and 

related and connected tributruy structures. For example, Fl and F2 are tributary stormw ater 

sewers conveying storm.water to the Main Drain. 

SS.1 . The existing Robin-Dee Main Drain 's srraightened path from Robin Alley to the Briar 

Cow1 Elbow (Points Cl-C2 through Point I) \.vas not its original route, original path, 

original topography or original elevations of the Prairie Creek. 

88 .2. Through development and urbanization, the Prairie Creek has been transformed from a 

natural creek to the man-made PCSS conveying storm.water from areas upstream and tributary 

to the Prairie Creek Main Drain within the now-urban Prairie Creek Watershed. 

88.3 . One or more of the governmental defendants approved this straightening of the Main 

Drain Robin-Dee Community Segment of the PCSS. 

89. Before 198 7, the following Prairie Creek Storm.water Structures \Vere constructed within the 

(a) the Robin Neighborhood Main Drain; (b) the twin 60" Robin Alley Culve11s; (c) The 60" 

Robin Alley Storm.water Sewer cunently connected to the Dempster Basin and the Robin 
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Neighborhood Main Drain; (d) the 120'' Robin Court Culvert ; and (e) the 60" Howard Court 

Culve1i . 

90. Both Park Ridge and the County (a) approved the existence of these Prairie Creek Storm.water 

Structures, (b) approved their drainage and conveyance capacity, and (c) knew of the undersized 

60" Howard Court Culveri in relationship to both the 120" Robin Court Culvert which was less 

than 100 yards upstream and the twin 60" Robin Alley Culverts which were less than 200 yards 

upstream of the Howard Court Culve1t *. 

III.D.1. PARK RIDGE OWNS AND OPERATES THE TRIBUTARY NORTH BALLARD 
STORM SEWERS WIDCH FLOW TO THE MAIN DR<\JN 

9 1. During this infrastructure development before 1987, the City of Park Ridge constructed and/or 

caused to be constructed the Park Ridge North Ballard Storm Sewers \Vhich are storm sewers 

north of Ballard and the Advocate North Development on the streets of Parkside Dr . , Parkside 

A , ·enue and Knight A venue and nearby and contiguous streets within Park Ridge s city limi ts .. 

92. Park Ridge drains the Park Ridge Nonh Storm Sewers south to the Prairie Creek Main Drain. 

93. Park Ridge approved the design, construction and operation of the Park Ridge North Storm 

Sewers to £low into the Prairie Creek Main Drain. 

III.D.2. PARK RIDGE OPERATES THE BALLARD ST0&.\1 DRAIN WHICH FLOWS 
TO THE DRAIN. 

94. During this infrastructure development before 1987, Park Ridge constructed and/or caused to be 

constructed the Park Ridge North Ballard Storm Drain which is a storm drain on the south 

side of Ballard Road within Park Ridge's city limits which drains into the Main Drain *. 

95. Park Ridge owns and/or operates the Park Ridge Ballard Storm Drain which parallels Ballard 

Ro ad and drains into the Prairie Creek Main Drain *. 
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96. The County, District and/or another governmental body in addition to Park Ridge also approved 

tbe drainage of the Park Ridge Balla.rd Strom Drain to collect, receive, transpo1t and convey 

storm.w ater nmoff flows during rainfalls into the Prairie Creek Main Drain *. 

97. The Park Ridge Ballard Storm Drain contributed to and/or caused the man-made home-invasive 

flooding suffered by the Plaintiff Class herein. 

III.D.3. COOK COUNTY, DISTRICT AND/OR MAJNE TOWNSHIP OWN M1D 
OPERATE THE ROBIN-DEE COMMUNITY STREET STORM SEWERS WHICH 
FLOW TO THE DRAIN. 

98. Cook County, the District and/or Maine Township ov.,n and operate the Robin-Dee Community 

Street Storm Sewers under Robin Alley, Robin Comt, Howard Court, Dee Ro ad, Briar Court and 

Bobbi Lane within :Maine Township. 

99. Cook County, the District and/or and/or Maine Township own and operate the upstream and 

tributary municipal street Storm.water Sewers upstream of the Main Drain within Maine 

To\vnshin ( ·.Cnstream S10n:nwa1er Sewers" ) 
• ' L 

III.D.4. COOK COlJNTY, DISTRICT, PARK RIDGE A.i"'-.1)/OR MAINE TOWNSHIP. 
OW?\r A. ""lD/OR OPERA TE THE TRIBUTARY (JPSTREAM STREET STORM SEWERS 
\VHICH FLOW TO THE DRAIN. 

100. Cook County, the District, Park Ridge and/or Maine Township own and operate the 

Street Storm Sewers under Robin Alley, Robin Court, Hov,;ard Court , Dee Road, Briar Court and 

Bobbi Lane and upstream of these street sewers in Maine Township and/or Park Ridge*. 

III.E. 1975: THE NORTH DEVELOPMENT IS PART OF THE INTEGRATED 
MUNICIPAL PRAIRIE CREEK MAIN DRAIN PUBLIC IMPROVEMENT. 

101. Before the Nonh Development"s land, building. parking lots and other improvements 

were developed. the Prairie Creek naturally meandered through the North Development in a 

semi-circular path, different from the unnatural, man-made September 13, 2008 path. 
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104.4. 

105. 

Advocate dedicated a drain easement to Park Ridge for the Dempster Drainage Ditch*. 

In 1976, in the No1ih Development Plat Plan, Advocate explicitly reserved for Park 

Ridge the site of the existing Dempster Basin specifying that said southwest comer of the North 

Development as reserved for a future City of Park Ridge water reservoir. 

i05. l. 

105.2. 

106. 

The existing Dempster Basm site is situated on this reserved water reservoir site. 

This Dempster Basin site was reserved in 1976 by Advocate for Park Ridge's benefit*. 

In 1976, Park Ridge approved the North Development Plat Plan including all drainage 

alterations including changes to the topography of the North Development. 

106.1. Concurrently, Park Ridge approved all sewer water management documents including 

approving all stormwater and sanitary water management provisions of these documents 

relating to all applicable drainage laws, s·atutes, ordinances and other sources of law *. 

irn 1n 1976, after these appro,·als from Park Ridge, the North Deveiopmem Piat Pian ,vas 

recorded v;,,ith the Cook County Recorder of Deeds. 

i 08. Since 1976, tbis Defendant was on constructive notice that both the North Development 

Segment and the Robin-Dee Community Segment of the Prairie Creek Main Drain posed 

substantial flood risks to the Robin-Dee Community Area Plaintiffs' Class * . . 

ill.E.2. IN 1976, IDOT PlffiLICL Y DECLARED THE ROBIN-DEE COM:MUNITY 

A-.'IIBA SlJBJECT TO FLOOD RISKS. 

109. In October 1976, the Illinois Department of Transportation issue a Flood Risk Report 

("1976 IDOT Flood Risk Report") relating to the North Development Plat Plan. 

11 0. IDOT reported tbat a large portion of the subdivision set out in the the No11h 

Development Plat Plan \Vas and is subject to fl ood risks. 

110.1. This IDOT Flood Risk Report was pai1ially based upon the ·· l st Addition to Lutheran 

General Hospital Subdivision" Plat approved by Park Ridge and the County in 1976 . 
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111. 

111.1. 

This IDOT Flood Risk Repo1i was recorded by the Cook County Recorder of Deeds. 

Since 1976, this Defendant was on constructive notice that both the No1th Development 

Segment and the Robin-Dee Community Segment of the Prairie Creek Main Drain posed 

substantial flood 1isks to the Robin-Dee Community A.rea Plaintiffs ' Class*. 

HI.E.3. POST-1976 A.LTER~TIONS TO THE TOPOGRAPHY OF THE NORTH 
DEVELOPMENT. 
112. Advocate 's modifications to the natural patterns of drainage include but are not limited to 

(a) constructing and/or enlarging the Ballard Basin, (b) constructing and/or enlarging the 

Pavilion Basin, (c) constructing the Dempster Basin and (d) altering the pre-existing path of 

the North Development Segment of the Main Drain. 

113. For purposes of example but not limitation, on or about August 13/14, 19 8 7, invasive 

floo ding catastrophically invaded the Robin-Dee Community from Advocate's North 

Development and from the PCSS rvhen stonnwarer invaded and floo ded homes and 

propenies within the Robin-Dee Community Area. 

ill.F. 1987 CATASTROPHIC INVASIVE FLOODING 

114. After the 1987 Catastrophic Invasive Flooding of the Robin-Dee Community Area from 

Advocate' s North Development and the PCSS , Park Ridge, Maine Township, and 

Glenview along with other entities commissioned an investigation into the 1987 Flooding by 

hiring Harza Engineering Services to investigate the 198 7 Flooding. 

ill.G. 1990-1991 HARZA REPORT REPORTING UNDERSIZED CULVERTS AND 
OTHER DEFECTS 

115. In 1990. Harza no ified and put the Stormwater Defendants on notice of both 

maintenance defects and design defects in the PCSS including defects in both the rv1D 
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North Development Segment and Robin-Dee Community Segment including but not 

limited to the undersized 60" Howard Court Culvert Bottleneck. 

11 6. The 1990 Harza Study actually informed and notified Park Ridge, Maine Township 

and Glenview and possibly other Storm water Defendants that the storrnwater flow capacity 

of the PCSS including the MD North Development Segment and the lVID Robin-Dee 

Community Segment had been seriously eroded through design defects and maintenance 

defects. Specifically, the Harza Studies put these Stormwater Defendants on notice that : 

116.1. The storrnwater flow capacity of the PCSS's Robin-Dee Community Main Drain and 

North Development Main Drain was reduced by design defects including the effects of 

inadequately designed modifications and including undersized culverts, tortuous channel 

realignments, and other stormwater component or strncture design defects; and 

116 .2 . Stonm:vater flow capacity v_;as reduced by maintenance defects relating to ma:inten:mce 

\vithin the Prairie Creek Main Drain of the PCSS including \Vithin the .MD Robin-Dee 

Community Segment :including by not limited to brush, debris, trees, and other obstructions to 

flow within the Prairie Creek Main Drain itself. 

117. In 1990, Harza specifically imparted actual and/or constructive knowledge to the Park 

Ridge, Maine Tov.rnship and Glenview and possibly other Stormv,,ater Defendant that the 

MD Robin-Dee Community Segment of the PCSS had several serious maintenance and 

design obstrnctions which limited the capacity of these segments of the Prairie Main Drain to 

less than a pre-climate-change 5 year rainfall-rnnoff event, substantially below any 

reasonably safe standard for the safe collection, storage, transpmiation, conveyance and 

discharge of stormwater within the PCSS . 
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118. The 1990 Harza Study reported design defects (including but not limited to undersized 

culverts and tortuous channel realignments) and reported maintenance defects (including but not 

limited to bushes, concrete and other obstructions caused by debris) existed within the Robin-

Dee Community Main Drain of the PCSS. These design and maintenance defects posed an 

imminent, foreseeable risk of invasive flooding into the Robin-Dee Community Area during 

significant but reasonably manageable rainfalls. 

III.H. POST 1987 A.~/OR PLANS BETWEEN 1987 A.1\1D 2002 FAILED TO CORRECT 
THE KNOWN DANGEROTJS DEFECTS 

119. After the 1987 Invasive Flood and before the 2002 Invasive Flood, numerous Post-1987 

and Post-1 990 Plans including multiple plans relating to North Development's stormwater 

drainage and South Development's stormwater drainage were prepared and submitted by 

Advocate and its engineer Gewalt to the District and Park Ridge as ldvocate continued the 

development of its ]';"orth Development and South Development. 

120. Specifically, Advocate initiated development plans relating to its No1th Development and 

alteration of its Ballard Basin on its North Development as part of the Drainage Plans. 

120.1. Advocated initiated the development process for areas of the North Development 

including the development of the Ballard Basin by retaining Gewalt to draft Plans including 

but not limited to drainage engineering plans and topography altering plans altering the 

topography and natural drainage of areas of Advocate's North Development. 

121. After the 1987 Flood, Gewalt engineered the North Development Drainage Plans 

including Plans relating to alterations to the Ballard Basin and connected strnctUJes. 

122. Advocate and Gewalt submitted these Plans and related storm.water permit applications 

relating to the North Development Drainage Plans to Park Ridge and the District . 
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123. After initial submission of these Drainage Plan, Advocate and Gewalt discussed, 

consulted and/or revised some of its drainage plans based upon discussions or reviews 

performed by Park Ridge and the District *. 

124. Park Ridge reviewed the No11h Development Drainage Plans including the Advocate 

Ballard Basin Plans and approved Advocate 's North Development Drainage Plans including 

those plans relating to the alteration of Advocate's North Development Drainage. 

125. The District reviewed the North Development Drainage Plans including the Advocate 

Ballard Basin Plans and approved these Advocate's North Development Drainage Plans. 

126. Based upon these Drainage Plans from Advocate and Gewalt and the approvals and 

permits issued by the District and Park Ridge, Advocate constructed the existing North 

Development Stormwater Subsystem including but not limited to the public improvements 

and/ or quasi-public improvements of the existi...-rig Ballard Basin and the Pavilion Basin. 

III.I. AUGUST 2002 CATASTROPIDC FLOODING 

On or about August 22/23, 2002, as rain fell upon the Prairie Creek Watershed and 

storm.water accumulated within the Prairie Creek Main Drain including but not limited to 

Advocate's North Development, accumulating stormwater flood waves from the then 

existing Advocate's Ballard Basin surcharged the undersized 60 " Advocate Ballard Basin 

Discharge Culvert and catastrophically overflowed the Ballm:d Basin and the Robin 

Neighborhood Main Drain of the Prairie Creek Storm.water System ("PCSS") onto the 

propei1ies of and into the residences of the Robin-Dee Community Area Plaintiff Class. 

128. On or about August 22/23, 2002, as rain fell on the Advocate South Development, the 

then-existing undersized 60 " Dempster Basin Discharge Culvert was surcharged by flows 

from the 84 " Advocate Dempster Storrnwater Sewer which overflowed the undersized 60 
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"Dempster Basin Discharge Culveri, catastrophically invading the residences of members of 

the Robin-Dee Community Area Plaintiff Class who sustained invasive flooding. 

129. On or about August 22/23 , 2002, as accumulated storm.water from Advocate's North 

Development and South Development discharged into the Robin-Dee Community Segment 

of the Pra:irie Creek Main Drain, these discharging accumulated storm.waters surcharged the 

undersized 60 " Howard Court Culvert, resulting in the 11D Robin-Dee Community 

Segment of the PCSS being surcharged, catastrophically invading the residences of members 

of the Robin-Dee Community Area Class who sustained invasive flooding . 

ID.J. 2002 IDNR COMMENCED INVESTIGATION OF THE 2002 FLOOD. 

130. Later in 2002 or in 2003, based upon this 2002 Invasive Flooding from the Prairie Creek 

Main Drain into the Robin-Dee Community Area, the Illinois Department of . atural R es ources 

commenced a study of the Prairie Creek Drainage Watershed (herein '"2002 ID1\~ Stu.dy'') iD 

conjunction with the Local Public Entities including Park Ridge, Maine To\v11Ship, Glenvie\v and 

the District. 

13 1. The IDNR Study found numerous bottlenecks and obstructions to flow as the causes of 

the invasive flooding into the Robin-Dee Community and developed possible remedies including 

remedies which could be implemented by this D efendant to prevent invasive flo oding into the 

Robin-Dee Community. These remedies included but were not limited to: 

131.1. increasing the storage capacity of Advocate 's Basin Structures by pumping storm.water 

out of the Basin(s) before and/or dUiing anticipated rain storms; 

131.2. increasing storage capacity for upstream. storm.water by the construction of a dual purpose 

soccer-field/retention basin contiguous to Advocate 's South Development on East Maine Hieh 

School property south of Dempster; and 
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131.3. constructing a mam drain stormwater pipe which would supplement the Dee 

Neighborhood Stormwater Pipe to transpo1i more stonnwater west towards the Potter Street 

i31.4. As used here, these alternatives shall be refened to as the "Equitable Remedies". 

III.K. PLANS BETWEEN 2002 A.'ND SEPTEMBER 2008 
FAILED TO CORRECT K~OWN DANGEROUS BOTTLENECKS 

132. After the 2002 Invasive Flooding but before the September 13, 2008 Invasive Flooding, 

numerous Plans including multiple plans relating to Advocate North Development's stormwater 

drainage and Advocate South Development's stormwater drainage including relating to the 

Dempster Basin, the Dempster Basin Stormwater Sewer and other Norih Development and South 

Development drainage plans (herein "these Post-2002 Plans" in the following paragraphs) v,,ere 

submitted by Advocate and its engineer Gewalt to the District and Park Ridge as Advocate 

continued its development of its N o1th Development and its South Development. 

Ge\,vait engineered these :'-'Orth De.,-elopment a.11d South Developmem Drainage Plan.s 

including the Advocate 's Plans relating to the Dempster Basin and the Dempster Basin 

Stormwater Sewer and connected land and drainage structures . 

134. Advocate and Gewalt submitted their applications relating to these Plans for the North 

Development Drainage Plans and South Development Drainage Plans induding the Advocate's 

Plans relating to the Dempster Basin and Dempster Stormwater Sewer and connected structures 

to Park Ridge and the District . 

135. After initial submission of these Plans relating to Advocate's North Development and 

South Development, Advocate and Gewalt discussed, consulted and/or revised these Drainage 

Plans based upon discussions or revie\vs perfo rmed by Park Ridge and/or the District * . 

1.36. Park Ridge reviewed these North and South Development Propenies Drainage Plans 

including the Advocate Dempster Basin Plans and any Plan modifications and approved these 

TzakisBergr9CH6159Amndd5 thAmndCompAmndngOnlyOnltsFace-Jan-13-2012Page 37 

RA37 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 69

and/or the operator of the facilities, and said responsibility shall not be discharged nor m any 
way affected by change of ownership of said property. 

144. Permit Conditions Apply to Detention Basins: By way of example and illustration, but 

not limited to MWRD Permit No. 06-032, said permit conditions apply to Detention Basins such 

as Advocate 's Basin Structures. 

III.M. KNOWLEDGE OF LACK OF MAINTENANCE PROGR4.M. 

145. Knowledge of Lack of Maintenance Program: Based upon the 1990 Harza Studies, the 

2002 invasive flooding, other Earlier Flooding Studies and other facts set fo11h herein, before 

September 13, 2008, this Defendant knew or should have knov.rn that the responsible parties 

were not undertaking the extensive cleaning program called for in the Harza Study and/or 

performing other required maintenance of the MD Robin-Dee Segment and/or MD North 

Development Segment of the PCSS. thereby reducing if not further eroding the flov..; capacity of 

the .MD Robin-Dee Con1munity Subsegment tc, receive flows from Advo cate >forth 

Development Property and significantly increasing the fo reseeable risk of catastropbc 

surcharging and surcharging invasive flooding into the Robin-Dee Community. 

146 . This Defendant knew or should have known that all areas within the R obin-Dee 

Community south of the Prairie Creek Main Drain were in either an alleged Special Flood 

Hazard Area or a Floodway as reported by the 1990 Harza Study and IDNR Study, as evidenced 

by the 1987 and 2002 invasive flooding into the Robin-Dee Community and as defined by the 

2000 FEMA FIRM and the 2008 FEMA FIRIVL 

147. This Defendant should have known that the Robin-Dee Community Area Class was at a 

significant, highly foreseeable, highly probable substantial risk of invasive flooding damage and 

injury from the North Development's accumulated stormwater. 
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ID.R DISTRICT PROVIDES SANITARY SEWERI\GE DISPOSAL SERVICES 

156. The District owns and operates the regional sanitary sewer interceptors to w hich the 

Maine Township and Park Fjdge street sanitary sewers connect and provide sanitaiy sewerage 

disposal services to all Plaintiffs in the Robin-Dee Community Area. 

157. Plaintiffs paid taxes and fees to the District to provide sanitary sewerage services. 

15 8. The District collected taxes and fees for providing its sewerage services to Plaintiffs. 

III.S. KNOWLEDGE OF HOWARD COURT CULVERT BOTTLENECK AND OTHER 
BOTTLENECKS 

159. This Defendant knew of the persistent, repetitive, frequent flooding of the Plaintiffs' land 

and homes over the course of decades. 

160. Prior to September 13, 2008, based on facts existing from 2002 through September 2008 

being documented by, reported by or available from the Illinois Department o f Natural 

Resomces (the ' '2002 ID1'TR Study''). this Defendant knew or should bave k O\vn of substantial 

and serious design and maintenance defects \,·ithin the PCSS which defects posed iinrninent and 

serious foreseeable unreasonable risks of invasive flooding damage to the Plaintiffs including but 

not limited to the following defects: (a) the Ballard Basin Discharge Culvert Bottleneck; (b) the 

Dempster Basin Discharge Culve11 Bottleneck; and (c) the Howard Court Culvert Bottleneck; (d) 

defects in the maintenance of the MD Robin-Dee Community Segment including bushes, 

brush, concrete, rocks and other debris affected flow; ( e) defects in the maintenance of the MD 

North Development Segment and Basin Structures including failures to desilt detention basins ; 

and (f) other defects relating to the drainage design(s) and/or plan(s) of Advocate's North 

Development Prope11y and/or the Prairie Creek Main Drain including but not limited to the 

design and/or plans for or relating to the Advocate Basin Structures including the Dempster 

Basin Stormwater Subsystem which received flows from the South Development. 
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166. Reasonable Inspection Disclose this Knowledge: This Defendant knew or should 

have known of the foregoing publicly known unsafe drainage conditions and their character 

by the use of a reasonable adequate inspection system or program and/ or other 

reasonably adequate investigations relating to the Advocate North Development and the MD 

Robin-Dee Segment of the PCSS. 

167. On September 11, 2008, the following conditions existed within the Main Drain: 

167.1. Relating to the North Development Main Drain and its Segment Subsystem, surcharge 

and overflow surcharge flooding from Advocate 's North Development was more likely than 

not to occur during a significant rain caused by the following actions or failures to act: 

167.1.1. Since the 2002 Invasive Flooding. responsible parties failed to increase temporarily 

storage on Advocate's N01ih Development Properties such as by using sandbags and other 

water storage systems to increase the storage capacity of the Basins; 

i 67 . i. 2. Sin.ce tbe 200.'.: Invasive Flooding, responsible paiiies failed to mcrease permanent 

storage on Advocate 's North Development Properties such as by increasing the ability of 

Advocate 's Basin Structures to store more stormwater such as by raising the Discharge 

Culve11's Discharge level, desilting these three Basins, and taking other steps to increase 

storage capacity relating to Advocate's Basin Structures including pre-storm pumping; 

167.1.3. Since the 2002 Invasive Flooding, responsible parties failed to deploy substantial 

temporary stormwater pumps to pump out as much stormwater as is feasible before and 

during the early stages of a rain storm from No11h Development Basin Structures; 

167.1.4. Since the 2002 Invasive Flooding, responsible paiiies failed to constrnct and permanently 

deploy stormwater pumps to pump out as much ston:mvater as is feasible before and during 

the eai·ly stages of a rain storm from No11h Development's Basins ; 
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167.2 . Since the 2002 Invasive Flooding, responsible parties failed to increase storage upstream 

of the Robin-Dee Community including upstream of the~ Robin-Dee Segment such as on 

other areas of the Advocate's North Development, Maine Tovniship's Hall property off 

Ballard Road and/or the Maine Township High School Property south of Dempster Road. 

167.3. Relating to the PCSS's Robin-Dee Main Drain and its Segment Subsystems: 

167.3.1. This Defendant knew or upon reasonable inspection would have known that the Howard 

Court Culvert was an undersigned culvert and would cause bottleneck surcharge invasive 

flooding from the stormwater discharging and overflowing from the Robin Neighborhood 

Subsegment of the Main Drain; 

167.3 .2. This Defendant knew or should have kno\VIl that surcharge invasive flooding from the 

Dee Neighborhood Subsegment of the Prairie Creek Main Drain would result in reverse, 

stormwater sewer surcharging and invasive flooding from the Dee Road Stonnwater Subsystem 

and the Howard Court Stormwater Subsystem: 

167.3.3. This Defendant knew or should have known that surcharge invasive flooding caused by 

the Briar Neighborhood Elbow would occur during significant rains ; and 

167.3.4. This Defendant knew or should have known that the Rancho Neighborhood Bottlenecks 

would cause invasive flooding during significant rains . 

168. Given the repeated invasive floodings into homes and properties of the Robin-Dee 

Community in 1987 and 2002 and on other dates before September 13, 2008 and the repeated 

governmental studies including the 1990 Harza Study in 1990, the 2000 FEMA. FIR."M, the 2008 

FEM.A .. FIRM and the ID:N'"R stating the flood risks threatening the Plaintiffs, this Defendant 

knew or, with reasonable, due diligence, should have kno\vn before September 13, 2008 that: 

168 .1. this Defendant knew or sho uld have known that the Prairie Creek Drain, tributary 
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storm sewers and/or other structures of the PCSS were not being inspected and/or 

adequately inspected to determine the existence of debris, the necessity for removing 

debris and/or the existence of other maintenance defects which defects would obstruct or 

reduce the flow of stormwater during a rainfall; 

168.2. this Defendant knew or should have known of the accumulations of debris in the Prairie 

Creek Main Drain, tributary storm sewers and/or other structures of the Prairie Creek Main 

Drain which blocked, obstructed and/or restricted stormwater flows within the sewers and 

other s,trnctures of the PCSS; 

168.3. this Defendants knew or should have known that the storm sevvers and/or other structures 

of the PCSS were not being adequately cleaned or maintained including not being cleaned or 

maintained free of obstructive or rest1ictive debris such as trees, bushes, brush, rocks, and other 

debris which would obstruct flo w andior reduce flow of stormwater during a rainfall: 

168.4. this Defendant knew or should have known that Advocate ·s North Development 

Property and the PCSS were not being adequately op erated immediately or shonI:y 

before a rainfall including: 

168.4.L this Defendant knew that the Primary Basin Structures on Advocate's North 

Development Property were not being properly operated because the responsible parties were 

not pumping out and emptying the Primary Basin Structures within the PCSS so as to 

optimize storage of likely or expected storm.water runoff; and 

168.5. this Defendant knew or should have known that the defective maintenance, the 

undersized culverts, tbe bottlenecks , the to11uous channel misalignments and other 

defects within Prairie Creek Main Drain including but not limited to Advocate' s Nonh 

Development Segment and the Robin-Dee Community Segment of the Prairie Creek 
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this stormwater as demonstrated by four major catastrophic flo ods since 1987 and many less 

class-wide invasive flooding dw-ing this period. 

ID.T. THE PlJBLIC IMPROVEMENTS IN PLACE AT THE TIME OF THE 
SEPTEMBER 13. 2008 MAN-MA.DE CATASTROPIDC WATER INVASIONS. 

172. Public Improvement: The Ballard Basin and the Pavilion Basin are public improvements 

to the Prairie Creek Sto:rmwater System as these Basins receive upstream storrnwater from 

upstream areas of Prairie Creek Watershed. 

172.1. Upstream stormwaters drain to the Upstream Main Drain from PCSS 's Upstream 

Segment tributary sewers and the retention/detention basin(s); 

172.2. Upstream storrm:vater enters the Upstream Main Dr~in upstream of the No11h 

Dev elopment , emptying all of its collected and conveyed storm.water at Point Al ; 

Tributary stonmvater from the Park Ridge North Ballard Neighborhood drains into the 

No11h Develonment Main Drau.0 a.r m berween Point Ai and Poin t A1 : 

172.4. T1ibuta.ry stormwater from the Maine ToVirnship 1,orth Ballard Neighborhood drai__ris into 

the No1ih Development Main Drain at or between Point Al and Point A.2 and/or at other 

locations south of Ballard ( drainage culverts/oioes near or between Points Al and A2): and 
' ~ .i. J. , , 

172.5. possible Upstream Stonmvater tributary to the Pavilion Basin entering the Pavilion Basin 

from tbe east of the Advocate North Development ~'. 

173. As September 2008, Exhibit 1 shows the routing of the Prairie Creek Storm.water Flow 

from the east boundary at Point Al of the Main Drain's Nonh Development Segment to the 

approximate western boundary of the Main Drain Robin-Dee Segment of the Main Drain of the 

PCSS (Point J) although the Segment extends to Potter Road. Exhibit 1 designates the 

storrrnvater su-uctures rele-vam to understanding the flow of stonmvater on September 13, 2 008 
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through the No1ih Development Segment and Robin-Dee Segment of the Prairie Creek Main 

Drain. The directional aJ.Tows in thick white depict the design direction of flow. 

174. The PCSS as a Public Improvement: The County approved and oversaw the 

development of the Prairie Creek Main Drain's Robin-Dee Community Segment (Points E 

through J) through its pre- l 960s and 1960s development when the undersized 60'' Howard Court 

Culvert was constrncted as was its 60" Dee Neighborhood Stormwater Pipe (Points E-H). 

175. The PCSS stormvnter improvements constitute "propeiiy" or "properties" under the To1t 

Immunity Act ("TIA"). 

176. These PCSS Storm.water Improvements include: 

176.1. The PCSS North Development Segment consisting of (a) the North Development Main 

Drain (being at Point Al and traversing to Point A3), (b) the Ballard Basin ivhich essentially 

serves as the North Development Main Drain traversing Advocate North Development 

property, (c) tbe Pa,:ilion Basin on the Advocate Non h Development propeny, (d) all Park 

Ridge and/or Maine T o\VD.Ship tributai·y storm.water sewers discharging into the No1th 

Development Main Drain, and (e) all other stormwater structures and related components on 

the No11h Development Propeny; and 

176.2 . The PCSS Robin-Dee Community Segment and its Subsystem consisting of (a) the 

Robin-Dee Main Drain between Points Cl-C2 (the twin Robin Alley Culve11s) and continuing 

past Point J (the Rancho Lane Culverts) to Potter Road. 

177 . Ston:nwater is also ''property" or ''personal prope1iy'' within TIA Ai1icle III, § 10/3-101. 

ID. U. SEPTEl\IBER 13. 2008 SEQUENCE OF THE FLOODING STAGES. 

178. On Thursday, September 11, Friday, September 12. 2008 and Saturday, September 13 , 

2008 before the invasive flooding on the morning of Saturday, September 13, 2008, this 
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Defendant knew or should have kno\vn based upon weather forecasts and readily available actual 

rainfall data to areas west of Cook County, that the September 12-13 , 2008 rain event was certain 

to exceed a two year return frequency and, with legal certainty, would generate rainfail runoff 

and storm.water which this Defendant knew or should have known could not properly be 

collected, stored, transported and/or discharged by the PCSS given tbis rainfall and given the 

maintenance and design defects within the PCSS including within the Prairie Creek Main Drain. 

179. On Friday, September 12 and Saturday morning, September 13 , 2008, rain fell over the 

PCW, including upstream of the Robin-Dee Community Plaintiffs' Class homes and properties. 

180. Because of these known maintenance and design defects in the collection, storage, 

conveyance, transportation, and discharge structures and components of the PCSS , dangerous 

accumulations of stormwater developed on Advo cate's North Development. 

181. On September 13, 2008, these dangerous accumulations of stormwater catastroprucally 

invaded the Robin-Dee Community Area Plaintiff Class' persons, residences, vehicles and other 

real and personal properties from Advocate's North Development and the Robin-Dee 

Community Segment of the Prairie Creek Main Drain. 

182. On September 13, 2008 , neither Advocate's North Development Pavilion Building nor 

N ortb Development Parking Structure suffered any invasive flooding in any interior space. 

183 . But for the known maintenance and design defects relating to the collection, storage, 

transportation, conveyance, and operation of the PCSS , the Robin-Dee Community Area Plaintiff 

Class would not have sustained catastrophic invasive flo oding to their persons and prope1ty on 

Saturday, September 13, 2008. 

i 84. In combination with the rainfall weather conditions, but for the foregoing known andi'or 

discov erable defects in the design, planning, maintenance, collection, storage, transportation, 
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conveyance, and operation of the PCSS including defects in Advocate's North Development 

storm.water structures, the Robin-Dee Segment of the Prairie Creek Main Drain, and the Robin

Dee Sanitary Sewerage System, the Robin-Dee Community Area Plaintiff Class would not have 

sustained catastrophic invasive flooding into their persons and property on September 13, 2008 . 

185 . At no relevant time was the rainfall weather conditions the sole proximate cause of the 

Robin-Dee Community Area Plaintiff Class' injuries and damages. 

186. The rainfall and its associated stormwater \Vhich occurred on September 12, 2008 and 

September 13, 2008 over the Prairie Creek Drainage Area/Watershed and the resulting runoff 

was a stormwater runoff which could have been properly managed by this Defendant by safe 

planning, safe engineering, safe collection, safe storage, safe transportation, safe conveyance 

and/or safe discbarge relating to these accumulated stormwaters. 

18 7. This rainfall and its associated stormwater which occun-ed on September 12, 2 008 and 

September 13, 1008, were not an ''Act of God· ' rainfall or stormwater runoff as defined by 

Illinois statutory and/or common law. 

188 . Because of these ongoing maintenance and design defects including but not limited to 

cleaning the Robin-Dee Segment and to redesigning the known bottlenecks including but not 

limited to the Ballard Basin Discharge Culvert Bottleneck, Dempster Basin Discharge Culvert 

Bottleneck and Howard Comt Culvert Bottleneck, in both the Advocate North Development and 

the Robin-Dee Segment of the Prairie Creek Main Drain as set forth in this Complaint, the 

Robin-Dee Community continues to suffer irreparable harm and shall continue to suffer 

ineparable harm as evidenced by the Sep·ember 13, 2008 Invasive Flooding into the Ro bin-Dee 

Community. 
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m.v. GENERAL SUMMARY OF CLAIM 

189. On September 13, 2008, during the rainfall, rainfall runoff began collecting in storm 

sewers upstream of the Robin-Dee Community Area. These storms sevvers which are tributary to 

the Prairie Creek Main Drain began to empty into the PCSS' Upstream Main Drain. 

190. Beginning at Points Al and A3 , the Upstream Main Drain began to fill the Ballard and 

Pavilion Basins until these Basins ' storm.water levels rose and discharge into Robin 

Neighborhood Main Drain at Point Cl. 

191. Point C2 was receiving storm.water from Points Bl , B2 and B3 , the Dempster Basin. 

192. After the Ballard, Pavilion and Dempster Basins began emptying into the Robin 

Neighborhood Main Drain at Points Cl and C2, because the Robin Court Culve11 is 120", the full 

flowing 60" Robin Alley Culve11s (Points Cl and C2) could safely discharge their dual 60'' full 

flows through the larger 120" Robin Coun Culven at Point D. 

193. However, the 60· · Howard Coun Culvert Bottleneck occurred at Poi.;"Jt E because the 120" 

design full flow of the 120" Robin Com1 Culvert (Point D) cannot possibly be received by the 

undersized 60'' Howard Court Culvert at Point E. The 120" full flow from Point D is under 

gravity (rather than pump or other pressure) so that it is physically impossible for the 60'' 

Howard CoUI1 Culvert to receive 120" of flow from the Robin Neighborhood Main Drain. 

Because ohhis open, obvious, catastrophic undersizing of the Howard Comt Cuivert, most of 

the 120" flow floods over the 60" Howard CoUI1 Culvert into the lower elevation and lower 

topography homes (mostly to the south of the Robin Neighborhood Main Drain and Dee 

:Neighborhood Drains . Under no natmal circumstance do the laws of physics allow the 120" 

diameter circular Robin Court Culvert flow to safely bottleneck into the substantially smaller 60., 

diameter circular Howard Comt Culvert. 
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194. As a direct result of the Howard Comi Bottleneck, stormwater invasively flooded the 

lands and the homes of the Robin-Dee Community Area. 

195. Similar bottlenecks exist at both the Ballard and Dempster Basins. 

196. The 60" inch Ballard Basin Discharge Culve1i at Point A3 is surcharged by a mini

tsunami-like flood wave action from the Ballard Basin which engulfs the culve1i, exceeding the 

banks of the Ballard Basin and invading the Robin-Dee Community (the "Ballard Bas:in 

Discharge Culvert Bottleneck''). 

197. The 60" inch Dempster Basin Discharge Culvert at Point B3 is surcharged by the 84' ' 

Dempster Basin Stormwater Sewer Subsystem from Point B2 in a min-tsunami-like flood wave 

action engulfing this Culvert ("Dempster Basin Discharge Culve1i Bottleneck"). 

198 . Further, do~nstream waters could not be safely conveyed because of other dovvnstream 

bottlenecks such the Briar Court Elbow where the Main Drain makes a sharp right-tum at Point I 

and the undersized Rancho Lane Culverts at Poim 2, undersized to receive 120" flow . 

199. As a result of the bottleneck inability of the Howard Court Culvert and its corrnected 60" 

Dee Neighborhood Stormwater Pipe to receive any additional storm.water and other downstream 

bottlenecks due to defective maintenance and/or design North Development Main Drain 

Storm.water Complex including the Ballard and Pavilion Basins, the Robin Neighborhood rvm 

and the Dee Neighborhood Main Drain, and the bottlenecks set forth here for description not 

limitation, stormwater overflows the Robin Neighborhood Main Drain and the Dee 

Neighborhood Storm.water Pipe and prevents flows from the 60" Ballard Basin Discharge 

Culve1i and the 60" Dempster Basin Discharge Culve1i from _being conveyed by the Robin 

Neighborhood Main Drain and the Dee Neighborhood Main Drain. 
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200. In turn, the Ballard Basin overflows its banks into the Robin Neighborhood. Similarly, 

the Dempster Basin overflows its banks into the Robin Neighborhood. Fmther, sheet surface 

storm.water flow from the Dempster Parking Lot which is at a higher elevation and contiguous to 

the Robin Neighborhood discharges into the Robin Neighborhood. 

201 . Because minimal or no stormwater can flow through the Main Drain's Robin-Dee 

Segment of the PCSS, as the rainfall runoff stormwater continues.to reach the Robin-Dee 

Community, more and more excess accumulated stormwater overflows from the North 

Development into the Robin-Dee Community until the entire lower-elevation surface areas of the 

Robin-Dee Community invasive flooded. 

202 . Sanitary sewers are becoming full because the sto1mwater is infiltrating sanitary sewers 

not designed to receive flows of stormwater let alone dozens of 4" or 6" flows from basements 

filled with water. The stormwater enters the Robin-Dee Community Sanitary Sewer systems 

through (a) basements through breaking basement windows, doors and other areas of the 

residences which are not \vater-tight and (b) manholes, loose sanitary sewer joints and other 

sources of inflow and infiltration (such as holes in the manholes or such as significant gaps 

between the manhole lids and manhole chimneys). 

203. The Robin-Dee Community Area Plaintiffs reside in areas where the sanitary sewers are 

separated from the stormwater sewers. Under applicable design standards, a sanitary sewage 

system is a "closed" sewage system which means that stormwater is not introduced into the 

sanitary sewer system as a matter of design. The Robin-Dee Community Area Plaintiffs were 

not serYed by a "combined" system of stonnwater-san.itary common sewers. 

204. As the Robin Neighborhood's basements fill with stornnvater, and as stonnwater invades 

the sanitary sewer system through manholes and broken pipe joints, this stormwater then 

TzakisBergr9CH6159Amndd5 thArnndCompAmndngOnlyOnitsFace-Jan-13 -2012Page 55 

RA49 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 85

surcharges the Sanitary Sewerage System resulting in sewage backups into homes which are at 

higher surface elevations and not receive direct stormwater intrusion*. These sewage backups 

continue in areas which did not expe1ience surface flooding so long as their basement are below 

the highest elevations of storm.water in the Robin-Dee Community's basements and first floors. 

such at higher elevations than the surface flooded areas. 

205. This surface water flooding continues until reduced flo\VS gradually drain the Main 

Drain's Robin-Dee Segment. 

206 . The sewage backups in the Robin-Dee Community Area continue until the downstream 

local sanitary sewers and regional interceptors were able to receive the flows from the Robin

Dee Community Area Sanitary Sewers. 

207. Around or by September 14, 2008 , the residual flow capacity of the Main Drain's R obin-

Dee Community Segment was able to safely receive and transport residual accumulated 

stormwater stonm>::ater form the Robin-Dee Community ,Area, thereby draining the surface 

ponding within the Robin-Dee Community A.rea. 

m.w. CAUSATION: FLOODING STAGES SEQUENCE 

208. ''This Defendant" means Advocate, Berger, the District, Park Ridge, Maine Township and 

the County in this Subpart . 

209. The approximate order of the surface-water invasive and sewer-water invasive flood.ings 

occurred generally along the following stages on September 13 , 2008. Depending upon a 

resident's proximity to Dee Road, the Berger obstructions of the storm.water culvert inlets played 

a role in the inability to drain storm.water from those areas. 

209 .1. STAGE l : Basins begin to fill to their discharge elevations : The Ballard, Pavilion, 

and Dempster Basins fill to the discharge elevations of their respective discharge culverts: the 
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Ballard Basin Discharge Culve11 (Point A3) and the Dempster Discharge Culvert (Point B3). 

No surcharging of the Robin Neighborhood Main Drain or Dee Neighborhood Storm.water 

Pipe/Main Drain has occun ed. 

209 .1.1. Filling of Ballard-Pavilions Basins: Upstream Prairie Creek Watershed stormwater 

(' 'Upstream PCW storm.water' ') begins discharge into the Ballard Basin Storm.water System 

through Points Al and A2. Local Advocate North Development st01mwater (' 'Advocate 

North stormwater") from its streets, parking lots, buildings and other impervious areas and its 

saturated pervious grounds drain into the Ballard Basin Stormwater Subsystem which includes 

the interconnected Pavilion Basin. Besides PWC upstream stormwater under District and/or 

County control, and Advocate North Development storm.water under Advocate control, Park 

Ridge stormwater from the Park Ridge North Ballard Neighborhood flo ws into the Ballard 

Basin*. Similarly. Maine Township storm\vater from Maine Township nonb of the Ballard 

Basin flows into the Ballard Basin ,:, . 

209. 1.2. Filling of Dempster Basin: Advocate South Development storm.water discharges 

through Point B2 into the Dempster Basin. Possibly Park Ridge stormwater from its municipal 

sew ers around the Advocate South Development also discharge to the Dempster Basin * . 

209.2 . STAGE 2: Basins begin to discharge through basin culverts to the PCSS Robin 

Neighborhood Main Drain: Upon the water elevation. within a basin rising to the 

invert/bottom elevation of its discharge culvert, this stormwater flows into the the basins reach 

their discharge elevation, they discharge storrnwater from the the Ballard Basin at Point C3 

and Dempster Basins. The second stage before the invasive flooding is that the Ballard and 

Dempster Basins then begin discharging water to Points C1-C2 . No surcharge of the Robin-
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Dee Community Main Drain occurs until the combined flows at Points Cl-C2 (the two 60'' 

culverts) are bottleneck and surcharge the single 60" Howard Court Culve11 at Point E. 

209.3. Stage 3: Basin's surcharge PCSS's Howard Court Culvert, Dee Neighborhood Pipe 

and Robin Neighborhood Main Drain and Overflow: As the rate and volume of storm.water 

increase in the north 60" Ballard Basin Robin Alley Culvert and the south 60" Dempster Basin 

Robin Alley Culvert, these tv.ro culverts' combined flows exceed the capacity of the single 60" 

downstream Howard Court Culvert. Consequently, bottleneck surcharging occurs at the 

Howard Court Culvert resulting in a backing-up of the storm.water and overflow of the Robin 

Neighborhood and Dee Neighborhood Main Drains. 

209.4. Stage 4: Ballard and Dempster Basins Overflow: Because the discharge culverts are 

blocked from discharging by backwater and other fluid dynamics involving the Howard Court 

Culve11 bottleneck and Robin Alley Culve1ts backwater obstruction. there is no m ethod of 

discharging water by design from these Basins . The Basins rise and overtop the basin 

banks/berms. Because there is no barrier such as sandbags, the Basin Overflow ove1tops 

Advocate's North Development and sheet flows along the surface, invading the Robin-Dee 

Community with all excess upstream storm.waters. 

209.5. Stage 5: Surface-Water Home Invasions: Surface-water home invasions occur when 

the invading stormwaters, sometimes at mini-tsunami wave action rates, inundates the Robin

Dee Community. Stormwater invades through basement windows and first floor doors and 

other penetrable openings to a home 's envelop. 

209.6. Stage 6: Sanitary Sewer Subsystems Surcharge and Sewage Backups: Storm.w ater is 

traveling over manholes besides into basements ' sanitary drains. Because sanitary se\.vers are 

smaller in diameter than stormsewers, the sanitary sewer subsystems surcharge and sanitary 
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sewer backups occur. This phenomenon occurs even in homes with no surface water invasions 

because water seeks its own equilibrium level within a closed system such as the sanitary sewer 

systems. These invasions affect the performance of the District's sanitary sewer interceptors 

besides the performance of the Glenview and Park Ridge local municipal sanitary sewer 

systems: these systems including the interceptors (depending upon flow permissions) surcharge 

and backup the entire Regional Sewage System operated by the District. The District causes 

upstream backups by failing to deploy temporary pumpage systems to remove sanitary sewage 

such as into unsurcharged stormwater drains or tanker tmcks. 

210. This Defendant failed to exercise ordinaiy care to mcrease either tempora1ily or 

permanently the storage capacity of the N011h Development by the following actions: 

2 10. 1. This Defendant failed to make any effort at calculating the amount of stormwater from 

the September 13 ,. 2008 storm although this storm v,as predicated and known days in advance of 

its aiTival to affect the Chicago Region: if the Defendant had attempt to know ho,:v much 

stormwater could be generated, then the Defendant would know how many flood protection 

actions were necessary. 

210.2. This Defendant failed to deploy temporaiy pumps to pump down and empty the Ballard 

Basin, Pavilion Basin and Dempster Basin before the September 13, 2008 storm. This 

Defendant could have began pumping on Thursday, September 11 and Friday, September 12 and 

completely emptied these Basins so that these Basins could be used for their maximum 

storm.water storage. 

2 10.3 . This Defendant failed to either temporarily or permanently increase tbe storage capacity 

so that these Basins had adequate storage capacity to receive the excess stormwater from 
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Advocate Properties and the Upstream Prairie Creek Watershed; this Defendant could have 

increased storage in at least the following two methods: 

210.3.1. This Defendant failed to use standard temporary flood prevention b,UTiers such as sand 

bags or inflatable water systems with or without machines with capacities of 5,000 sand bags/hor 

to create a water-impervious barrier between the Robin-Dee Community including but not 

limited to the Robin Alley and the North Development and/or storing all of the excess 

storm.water on the North Development. These storm.water barriers would serve two purposes: (a) 

prevent North Development excess storm.water from invading the Robin-Dee Community and 

(b) increase temporary storage capacity when used in conjunction with plugging or raising the 

elevations of the Ballard Basin and Dempster Basin discharge culverts; or 

210.3.2 : This Defendant failed to raise the banks of the Ballard, Pavilion and Dempster Basin with 

additj onal dirt berms in conjunction \Vith raising the elevations of the Ballard and Dempster 

Basin discharge culvens . 

211. The above staging sequence was affected by Berger's obstruction of the Dee Road 

stonnwater inlets with fabric . 

212. If the Defendant would have completely pumped down the Basins or either temporarily 

or permanently raised the Basins' bank elevations in conjunction with raising their discharge 

culverts, all stonnwater from the September 13, 2008 storm would have been stored on North 

Development Property and the Plaintiffs would not have sustained their invasive flooding. 

213. Comingling of Stormwater: Because the invading storrnwater comingled and mixed 

together regardless of ow11ership and/or control, and cannot be readily apportioned, this 

Defendant is liable for all injury and damage caused by the invading stormwater to the Ro bin

Dee Community Plaintiff Class. 
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1\fWRD Permit No. 06-032, said permit conditions apply to Detention Basins such as Advocate's 

Basin Structures. 

235 . Breach of Maintenance: This Defendant breached this duty to property maintain the 

storm w ater systems and stormwater facilities by the fo llowing conduct *: 

236. This Defendant failed to maintain the plan depth of its retention basins by failing to desilt 

*; and 

23 7. This Defendant failed to maintain the storm.water systems and facilities in compliance 

with reasonable standards*. 

IV.C. COMMON .'.'l"EGLIGENT STORMWATER SYSTEM MAINTENANCE 

BREACHES BASED UPON FORESEEABLE HARM LEGAL A VERMENTS 

23 8. For this subpart, "this Defendant" means: the District, in its capacity as storm.water 

manager of the Prairie Creek Stormwater System (PCSS), and Maine Township in its 

capacity as stonnwater manager of the PCSS within its jurisdinion. 

239 . Tbis Defendant owed the fo llowing maintenance duties relating to Stormwater Structures 

within the Prairie Creek Stormwater System. 

240. Cleaning: This Defendant owed a non-delegable duty to clean, maintain, and/or repair 

drainage stiuctures within the Prairie Creek Stonnwater System under its ownership, 

possession, contro l, management, supervision and/or jurisdiction. This duty to clean 

included: 

240.1. Removing of natural obstrnctions such as trees, tree trunks, tree limbs and other 

natural developing or growing obstrnctions to flow: 
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240.2. Removing man-made obstructions to flow such as collapsed banks, collapsed 

walls which previously provided lateral support , debris discharged into drains and 

sewers and similar man-made obstructions to flow; and/or 

240.3. Repairing and/or restoring banks and bankwalls to design standards. 

241. This Defendant breached these duties by the following acts and conduct: 

242. This Defendant failed to remove natural obstructions such as trees, tree t1unks, tree limbs, 

and other natural developing or growing obstructions to including within the Main Drain Robin

Dee Community Segment of the Prairie Creek Stormwater System (PCSS); 

243. This Defendant failed to remove man-made obstructions to flow including the areas of 

the Robin-Dee Segment where the brick bank walls collapsed into the Main Drain Robin 

Neighborhood Subsegment and where other man-made deb1is collects within the Main Drain 

Robin Neighborhood Subsegment; and 

244. This Defendant failed to reconstruct the bank walls so as to prevent ea.1.th and other debris 

such as the bank brick walls themselves from obstmcting flows through the Main Drain Robin

Dee Community Segment. 

IV.D. COMJWON NEGLIGENT SA ... N1T ARY SYSTEM MAINTENANCE BREACHES OF 
DUTY BASED UPON 35 ILL. ADM. CD. SEC. 306.303 LEGAL A VERMENTS 

2t5. For this subpart, "this Defendant" means: the Glenview, Par:c Ridge iE ::s eape.ei~y as 

1 k cak-f:l:filtm7:. se¥re.3ec 2.1.·s::1~rmagC¥; and the District , in its capacity as regional sanitary 

sewage owner and manager. 

246. 35 Ill.Adm.Cd. Sec. 306.303 imposes duties upon this Defendant for the benefit of the 

Plaintiffs to properly operate and manage sanitar y sewage under its control and/or ovvnership. 

247. Breaches: This Defendant breached these duties include but not limited to the following: 
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IV.E. COMlV[ON NEGLIGENT SA.l'-IITARY SYSTEM MAINTENANCE BREACHES OF 
DUTY BASED UPON FORESEEABLE HARM LEGAL A VERJVIENTS 

2t8. For this subpart, "this Defendant" means: the Glenview, ~~.ge in i:s ea;:e..::i~:, ~ 

r ~:1--€&-::#fil/ sc·:;,a-g:: s,:s-tem e-.~r ae-v.-a.,,:rager, and the District, in its capacity as regional 

sanitary sewage system o\x,,ner and manager. 

249. Duty to Properly Manage Sanitary Sewage: Based upon the Earlier Floodings and the 

Earlier Flooding Studies, this Defendant owed duties to the Plaintiffs to properly operate and 

manage sanitruy sewage under its control and/or ownership so as to prevent foreseeable harm to 

Plaintiffs. 

250. Breaches: This Defendant breached these duties include but not limited to the follo-wing: 

250.1. This Defendant knew in the past stormwater invasive flooding of the Robin-Dee 

Comm.unity ru·ea by smface stormwater that stormwater invades the entire area sanitary 

se\:vers througb floor drains in indiY1dual units :Jet this Defendant faiJed ro temporari]y 

bulk.head branches of its sanitary sewer system \vith sandbags or other systems to 

prevent sanitary sewerage home invasions upstream of the immediately-affected Ro bin

Dee Community and use pump(s) upstream of the bulkhead to discharge any sanitary 

sewage coUecting during the storm in breach of its duty to do so . 

250.2 . This Defendant knew of the existence of holes in the manhole lids in the Robin-

Dee Community Area and that these holes in the manhole covers imperrnissibly permits 

stormwater to enter the Sanitary Sewerage System during flooding yet failed to seal 

these holes its manholes in breach of its duty to do so; 

25 0. 3. This Defendant kne\v of the absence of water-tigbt seals between tbe manhole lid 

and its seating ring in the ma."'1.boles and rhat this lack of a water-tight seal imperm.issibly 
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permitted stormwater to enter the Sanitary Sewerage System yet this Defendant failed to 

seal these lids in breach of its duty to do so; 

250.4. Defendant knew that its manholes are not properly maintained including properly 

sealed and properly rendered water-tight from stormwater, yet this Defendant failed to 

render water-tight its manholes in breach of these duties impenn.issibly permitting 

storm.water inflows into the Sanitary Sewerage System*; and 

250.5. This Defendant knew or should have knovvn of impermissible levels of inflow and 

infiltration in violation of application state, regional, county and local standards, yet this 

Defendant failed to correct . these inflow/infiltration defects, thereby irnperrnissibly 

allowing stom1water to invade the sanitary sewage system in vio lation of its duty*. 

IV.F. COMlvION NEGLIGENT STOR.t\,fWATER OPER.<\TIONA.L CONTROL 

BREACHES BASED {JPON CO~TR.\CTUAL/ASSUlVIED DUTIES LEGAL 

A V:ER1'\1ENTS 

251. For this subpan, this ''Defendant" means Advocate...c.a,4-G-eyffl!t _ 

I 
252. The standard District "Sewerage System Permif' in its "Genera} Condit ions of the 

Perm.it" relating to said Plans and Permits discussed above and herein contained the following 

relevant paragraph or similar relevant paragraph applying to Permittees such as Advocate and 

agents or representatives of Permittees Jach as Gr:ak. 

253. The fo llowing term and condition is set forth in District Permit No. 06-032 and is an 

example of an identical and/or a substantially identical Permit Term and Condition agreed to by 

Advocate and GeY;·eJt relating to the issuance of the District's Permits based upon the Plans 

subm itted for approval as listed herein. 

254 . Paragraph 5 of each of tbese Plans and Permits relates to operation besides maintenance 

and identically or substantially identically provides as fo llo\.vs: 
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262. emergency plugging of the Dempster Basin Discharge Culvert Culvert with sandbags or 

another system upon discovering that the Main Drain Robin-Dee Community Segment was 

nearly rnnning full and about to overtop its banks and bottleneck at the Howard Cow1 Culvert; 

263. temporarily erecting before the storm and/or during the earlier stages of the storm an 

impervious stormwater barrier such as sandbags, sand barrels, and/or the Aqua Barrier Inflatable 

Dam system or similar systems to act a barrier between the Robin-Dee Community and the 

North Development to prevent the release and escape of excess accumulated stormwater from 

the North Development and retain storm.water on the North Development. 

IV.G. COMlVION NEGLIGENT STOllM'VATER OPER4.TIONAL CONTROL 

BREACHES OF DUTY BASED UPON FORESEEABLE HAR.t'1 LEGAL A VERMENTS 

264 . For this subpart, this "Defendant" means Advocate, ~. Berger, the District. Park 

Ridge, Maine T o-vvnship and Ihe County. 

265. IV.G. l. OPEF_A_TIONAL CONTROL BREACHES BEFORE THE 2008 STOR>.,f 

266. Plannin2 Dutv to Kno'.'v Effects of Storm.water Release on Lower Elevation Homes: - .,. 

When planning operational practices for managing storm.water, this Defendant owed a duty to 

know the reasonably foreseeable hai.Jllful consequences and/or effects which storm.water that 

accumulates on and then discharges and/or releases from the North Development and/or South 

Development Properties would have on downstream, contiguous and/or lower elevation property 

owners and/or occupants including the risks of surface flo oding to downstream, contiguous 

property ovvners such as the Plaintiffs . 

267. Breach: This Defendant breached this duty by failing to investigate or properly 

investigate dovvnstream flooding of the Plaintiffs ' Ro bin-Dee Community .Li.rea. 
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plan to prevent invasive flooding from Advocate Development Properties or property under its 

ovvnership, operation, control, management or jurisdiction. 

280.1 . Breach: This Defendant failed to develop an emergency plan of action to prevent 

invasive flooding into the Robin-Dee Community Area. 

281. Notify and Complain to Responsible Officials to Remedy Downstream Defects: This 

Defendant owed a non-delegable duty to notify and/or complain to responsible persons about the 

lack of cleaning, lack of maintenance, and/or lack of repair and/or disrepair of drainage 

structures not on property under its ownership, operation, control, management or jurisdiction 

which unmaintained drainage structure(s) affects the ability to discharge and/or drain and/or 

optimally drain drainage structu.re(s) on Advocate Development Propetiies or property under this 

Defendant's ownership, operation, control. management or jmisdiction. 

282 . Breach: This Defendant breached this duty by failing to contact the responsible 

party(ies) for the proper cleaning . maintenance andior repair of Stormwater Structures including 

the Robin Neighborhood Main Drain and the :tvID Dee Neighborhood Stormwater Pipe 

Subsegment within the Prairie Creek Stormwater System. 

IV .G.2. OPERATION CONTROL BREACHES AS THE 2008 STORJvf APPROACHES AA1D . 
DURING THE 2008 STORM 

283. Pre-Storm Preparation Duties: Based upon the Earlier Floodings and Earlier Flooding 

Studies, this Defendant owed the following specific duties of due care to the Plaintiffs relating to 

Pre-Storm Preparation Duties so as to prevent invasive flooding from excess accumulated 

storm.water discharging into the Robin-Dee Community Area from Advocate Development 

Prope1ties. 
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284. Estimating Likely Rainfall Runoff: Relating to likely, approaching rainfall in the PCW, 

this Defendant owed a non-delegable duty to know or reasonably estimate or predict the amount 

or volume of an impending, estimated rainfall in the vicinity of or approaching the PCW, 

including the North Development Property, the South Development Propei.iy, the Upper Prairie 

Creek Watershed, and the Lower Prairie Creek Watershed, or other prope1iy under this 

Defendant's ownership, operation, control, management or jurisdiction and Upstream Prope1ty 

so as to predict the likelihood of invasive flooding and to initiate emergency action to prevent 

invasive flooding; 

285. Breach: This Defendant breached the above duty by failing to estimate the rainfall to 

occur within the Prairie Creek Watershed including the areas of the Prairie Creek Watershed 

upstream from the Plaintiffs' Robin Dee Community i\rea. 

286. Estimate Storm.water: Relating to storm.water generated by an approaching rainfall, a 

non-delegable duty to kno\v or reasonably estimate the stormwater fro m an impending, 

approaching rainfall including knowing all relevant characteristics to calculate stormwater on 

This Defendant 's prope11y, prope1ty under its ownership, operation, control, management or 

jurisdiction or Upstream Proper1y so as to predict the likelihood of invasive flooding and to 

initiate emergency action to ·prevent invasive flooding . 

286.1. Breaches: This Defendant breached these above duties by failing to learn of and/or to 

know of the reasonable estimates of stormwater including critical stormwater characteristics 

such as volume, intensity and times of concentration to be generated by the September 13, 2008 

and to take actions appropriate to a proper calculation of anticipated stormwater and the timing 

of its collection and transportation. 
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287. Pre-Storm Planning Duty to Mobile Temporary Pump Stations: This Defendant 

owed a non-delegable duty to plan substantially before a stonn to have storm.water pump 

stations with adequate storm.water pumps available to, first , pump down the Basin Structures to 

maximize storm.water storage of these Basins and, second, to pump away from the Robin-Dee 

Community including onto the North Development and South Development parking lots and 

parking structure(s) and to the High School Recreational Areas south of Dempster so as to 

maximize surface storage. 

288 . Breaches: On or shortly before September 13 , 2008, this Defendant breached the above 

duty because the Defendant failed to set up pumps stations to (a) pump dov.,n the existing Basin 

Structm-es and /or (b) pump stonnwater into other areas such as North and/or South Development 

parking lots and/or parking garages and/or the Recreational Areas of the East Maine High School 

south of Dempster Road. 

289. Duty to divert BaUa.rd and Dempster Basin Storm water water flo,vs to other areas of 

Advocate Property: This Defendant was under a duty to deploy stormwater pumps to pump away 

fro m the Robin-Dee Community and the Prairie Creek Main Drain into other areas of the North 

Development Property and/or the South Development Property including but not limited to the 

Advocate's No11h Development Parking Structure Basement and/or other below grade parking 

structures. 

290. Breaches : This Defendant failed to dive11 stonmvater away from the Robin-Dee 

Community Area including failing to dive11 stormwater from the Ballard Basin to other areas of 

the North Development and South Development through pumping from the Ballard Basin into 

those areas including parb ng lot areas and parking structures . 
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29 1. Mobilize Tanker Trucks to Receive Excess Flow: This Defendant owed a duty to r ent 

and/or deploy tanker trucks to receive the overflow or excessive flow from the Ballard, Pav ilion 

and D empster Basins so as to avoid invasive flooding into the Robin-Dee N eighborhood. 

292. Breach: This Defendant failed to rent and/or deploy tanker trucks to receive the excess 

storm.water accumulating in the Ballard, Pavilion and Dempster Basins. 

293 . Pre-Storm Pumping Down of Basin: This Defendant owed a duty to pump down the 

Basin Structures before the storm aITives or in the very early stages of the storm. 

294. Breach; This Defendant breached the above duty by failing to pump down the Ballard 

Basin, Pavilion Basin and Dempster Basin so . as to increase these Basins storage capacities to 

equal the anticipated storage volume necessary for the September 13 , 2008 rainfail. 

295 . Stormwater Temporary Storage Systems: This Defendant owed a non-delegable duty 

to have temponny storm.water storage systems available to store storm\,vater oo the N ortb 

Deveiopment includiI1g but not limited to: 

295 .1. Using Sandbagging Trucks with a capacity of 10,000 sandbags per hour or similar 

capacity to create a sandbag barrier between the Robin Neighborhood and the North 

Development; 

295 .2 . Using temporary, rapid-erection storrnwater banier systems such as the inflatable 

dams used in the Aqua Barrier System or similar systems to temporarily and timely 

increase storage capacity on the North Development and South Development; 

295 .3 . Using below-Robin-Neighborhood-flooding-hydraulic-grade-line parking 

structmes and other non-habitable spaces for pump storage; 

295.4 . Using tank trucks to store pumped storm.water; 
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295.5. Using other pre-storm or earlier storm methods such as barriers and pumps to 

prevent invasive flooding . . 

296. Breaches: This Defendant breached these above duties including but not limited to the 

following conduct: 

296.1. This Defendant failed to deploy a work force to create a sandbag barrier using a 

Sandbagging Trnck \,Vith a capacity of 10,000 sandbags per hour or similar capacity 

trucks or machines to create a sandbag/sand barrel barrier between the Robin 

Neighborhood and the North Development; 

296.2. This Defendant failed to deploy a temporary, rapid-erection stormwater barrier 

systems between the North Development and the Dee Neighborhood; 

296.3. This Defendant failed to block or restrict flows ,vitb sandbags or other systems at 

the Ballard Basin Discharge Culven; 

296.4. 'his Defendant failed to block or restrict ±10,vs ,.x,, ith sandbags or other systems at 

the Dempster Basin Discharge Culvert; 

296.5. Tnis Defendant faiied to use inflatable dams used in the Aqua Barrier System or 

similar systems including sandbags and sand banels to temporarily and (a) increase 

storage capacity on the North Development and South Development and (b) erect a 

storm.water ban-ier between the Robin Neighborhood and North Development at the east 

R obin Alley street line so as to store stormwater upstream; 

296.6. This Defendant failed to use below -Robin-Neighborhood-flooding-hydraulic-

grade-line parking structures and other lower non-habitable spaces for pumping 

storm.water fo r storage; and 

296.7 . This Defendant failed to use tank trucks to store excess stormwater. 

TzakisBergr9CH6159AmnddS thAmndCompAmndngOnlyOnitsFace-Jan-13-2012Page 80 

RA64 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 110

296.8. This Defendant failed to use other pre-storm or earlier storm methods such as 

baJ.Tiers and pumps to prevent invasive flooding . 

297. Pumping Down Before Storm: This Defendant owed a non-delegable duty to provide 

proper and adequate pumping capacity to increase storm.water storage capacity on this 

Defendant's property or property under its ownership, operation, control, management or 

jurisdiction including but not limited to pumping down the Ballard, Pavilion and Dempster Basin 

into the Robin-Dee Segment of the Prairie Creek Main Drain before or in the early stages of a 

rainfall accumulated and/or accumulating stormwater in the Advocate Primary Basin Structures 

and/or other watershed storm sewers and/or storm sewer systems so that all pre-existing, then

accumulated, pre-rainfall ston:nwater in retention basins, sewers and other storm.water structures 

on this Defendant's property or property under its ownership, operation, control or jwisdiction 

before this rain evem would be drained so as to maximize the storage capacity and storage abili y 

of all retention andior detention basins, sewers and/or other stormwater structmes and systems to 

receive and store storm.water from the imminent, impending significant rainfall and all implicit 

duties including but not limited to seeking and obtaining any necessary permissions and/or 

permits to permit such pumping. 

297 .1. Breaches: This Defendant breached these duties by failing to pump down the Ballard, 

Pavilion and Dempster Basins before the storm so as to maximize stormwater capacity of 

these retention/detention basins. 

298. Pumping during the storm away from Robin-Dee Community: This Defendant owed a 

duty to pump into below-flood-hydraulic~grade-line depressions on Advocate Development 

Prope1ties such as below-flood-hydraulic-grade- line p3.1·king structures and other similar 

temporary storage. 
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299. Breaches: This Defendant breached the above duties by failing to pump storm.water away 

from the Robin-Dee Community to other areas of the North and South Development including 

into parki..rig ga.rage(s) and other lower elevation areas than the Robin-Dee Community and into 

temporary storage areas created by rapid-erection storm.water containment systems such as the 

inflatable Aqua Banier Dam. 

300. Temporary Storage: This Defendant owed a non-delegable duty to temporarily increase 

storm.water storage capacity on Advocate N011h Development Prope1ties or property under its 

ownership, operation, control and/or jurisdiction. This duty included but was not limited to: 

301 . A duty to employ temporary stormwater management and flood prevention systems such 

as sandbagging and/or temporary sand or water barTels, bins and/or similar· sand or water 

stor:rnwater container systems positioned at the perimeters of the Advocate Primary Basin 

Stn.1ctures, and the Advocate South\,vest Park.ing Lot north of the Dempster Basin; and 

301. A duty to temporarily store excess accumulated water on Advocate Nonh Development 

Property or Advocate South Development Property so as to temporarily increase the storm.water 

storage capacity of the Prairie Creek Stormwater System on the North and South Development. 

303. Breaches: This Defendant breached these duties by failing (a) to create temporary storage 

capacity for excess stormwater on this Defendant 's property or property under its control, 

supervision, management or jurisdiction and (b) to pump excess stormwater into this temporary 

storage system. 

304. Duty to Prepar·e Emergency Flood Plan: This Defendant was under a non-delegable duty 

to prepare ari Emergency Flood Plan to implement before and-'or during a storm in the Prairie 

Creek Watershed in order to prevent invasive flooding into the Robin-Dee Community. 
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305. Breaches : This Defendant breached this above duties when it failed to prepare an 

emergency flood prevention action plan including by the failing to set or define a triggering 

rainfall event such as the likely or estimated rainfall amounts that mandate the activation of the 

emergency flood prevent action plan to prevent foreseeable invasive flooding into the Robin-Dee 

Community. 

IV.H. COIVIMON NEGLIGENT SA.NITA.RY SYSTEM OPERA. TIONAL CONTROL 
BREACHES OF DUTY LEGAL A VERMENTS 

IV.H.1. OPERATIONAL CONTROL BREACHES BEFORE THE 2008 STORM 

As used in this Subpart, ''this Defendant" means Glenview, Park Ridge and the District. 

As a service provider receiving fees from the Plaintiffs, and as operator of its sanitary 

sewage disposal system, or that subsystem of the larger Dist1ict System within its jurisdiction, 

this D efendant owed a duty to prevent fo reseeable harm to its Plaintiff customers from Se'-vage 

backups invading customers · homes from rb.is Defendant's sanitary sev,,age disposal system. 

308. Breaches: This Defendant breached these duties by failing to prepare a sewage flood 

prevention plan for the highly-foreseeabl e flooding of its sanitaiy sewers from invading 

storm.water from the Prairie Creek Stormwater System including invading water from the Ro bin 

Neighborhood Main Drain and the :tv.lD North Development Subsegment. 

IV.H.2. OPERATIONAL CONTROL BREACHES AS THE 2008 STORM 
APPROACHES AND DURING THE 2008 STORM 

309. Duty: As the September 13 , 2008 storm approached and during the eaJ:ly stages of the 

storm, this Defendant had a duty to mobilize its equipment and forces to prevent sanitary sewage 

backup flooding through the basement flo or drains of the Robin-Dee Community Area. 
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310. Breaches: On September 12 and 13 , 2008, this Defendant breach this duty (a) by failing 

to temporarily bulkhead and separate from the remainder of its system those municipal lateral 

sanitary sewage sewers which become surcharged with stormwater during these storm.w ater 

invasive floodings; and (b) by failing to mobilize sewage pumps to pump out excess storm.water 

invading its sanitary sewage system, either pumping this sewer water into tanker trucks or 

another source for receiving this sanitary sewer water. 

IV.I. COMMON NEGLIGENT STOR.i'1W ATER SYSTEM DESIGN BREACHES OF 
DUTY LEGAL A VERMENTS 

IV.I.1. NEGLIGENT STORMWATER SYSTEM DESIGN BREACHES BASED UPON 
CONTR<\.CT 

31 1. As used in this Subpaii, "this Defendant" means Advocate and Gewalt, the District, and 

Park Ridge. 

; 1.2 Advocate v,as i:he Pennittee and Ge,vait \:vas the Permittee ·s representative and,or agem 

relating to District Storm.water Permit Applications and Permits issued relating to stornr-Nater 

managem ent on the North and South Developments including but not limited to District Pe1mit 

Nos. 06-032, 05-43 8, 04-557, 04-040, 00-643, 94-530, 94-243, and 94-084. 

313. This Defendant undertook and agreed to a general non-delegable duty of due care 

towards the plaintiffs as the foreseeable persons to be injured by unreasonably dangerous designs 

relating to Advocate's Ballard, Pavilion and Dempster Basins and related Stormwater 

Structures, Systems and Subsystems. 

", 4. 
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Defendant owed a specific non-delegable duty to Plaintiffs to adequately design its PCSS 

Storm.water Public Improvements including the Ballard and Pavilion Basins and other private 

improvements such as the Dempster Basin affecting the performance of the PCSS and to 

adequately design other stormwater structues and/or to properly review, reject with necessary 

revisions, compel modification, and ta..~e other action to prevent the design flooding occuning on 

the North Development into the Robin.:~e Community Plaintiff Class. 

336. Breach: Despite the foregoing kno;wleclge of defects throughout the Prairie Creek 

Stormwater System (PCSS), this Defendant fail~d to conect defective designs and reconstruct 

the public improvements on Advocate's NorthJ)av,,eioproent including (a) failing to enlarge all 

these Basins to increase storage capacity and (b) failing to alse: all parking lots and the parking 

garage nea1; the Dempster Basis1 as additional, emergencJ st.~rn.ge areas. 

3 3 7. Duty to Plan and Design Multi-use Areas and Strucrnr'--~ fo r 1 emporary Storrmvater 

Usage: Given the known flooding. the k:nov,n stormwater transpo11ation and conveyance 

downstream defects especially in the Main Drain's Ro bin-Dee Community Segment and the lack 

of adequate stormwater storage capacity based upon Earlier Fioodings, Earlier Flood Studies and 

inspections and study of the then-existing Prairie Creek Stormwater System, this Defendant was 

under a duty to increase the storage capacity on available land including Advocate North 

Development and the Advocate South Development by converting.all open areas and parking 

lots into temporary emergency storm.water detention basins for receive excess accumulated 

storm.water. 

33 8. Breaches: This Defendant breached this duty by failing to design all available open areas 

and parking lots as tempora.""}l emergency stormwater detention basins for receiving excess 
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accumulated storm.water from both Advocate's properties and areas of the Prairie Creek 

Watershed upstream of the Robin-Dee Community. 

339. This Defendant failed to design and plan its parking lots for multi-use strategies (such as 

both a parking lot during dry weather conditions and retention basin during wet weather 

conditions) of Advocate No1ih Development and South Development such as to design, excavate 

and/or creation depression areas witb.m parking lots for retaining excess storm.water; and 

339 .1.1. This Defendant failed to design and plan its parking structures for multi-use strategies 

(such as both a parking structure during dry weather conditions and retention basin during wet 

weather conditions) for parking structures of Advocate North Development and South 

Development such as to design, excavate and/or create depression areas within parking 

stru ctures for retaining excess stormwater . 

340. Ne2: li2:entlv Failure to Remedv Imminent Foreseeable Invasive Flooding Risk : DesDite -- ., ., , -- ... 

the fo regoing knowledge of defects throughout the PCSS , before September 13 , 2008, this 

Defendant owed a duty to improve the Advocate's North Development, its drainage structures, 

and/or other drainage structures of the PCSS on the Advocate' s North Development .and South 

Development so as to prevent reasonably foreseeable damage to the Plaintiffs. 

341. Breach: This Defendant breached this duty: (a) failed to redesign the Ballard, Pavilion, 

and Dempster Basins including but not limited to (i) failing to increase the invert elevations (that 

is, the elevation at which basin storm.water begins drain through the Ballard Discharge Culvert 

and the Dempster Discharge Culvert into the Robin Neighborhood Main Drain, (ii) failing to 

elevat e the culvert inflow elevation such as bv a horizontal smface culvert desiim rather than a - - ' 

vertical surface culvert design at higher elevations commensurate with increases in Basins' bank 

elevations, (iii) increasing the bank elevations of the Basins together with conesponding culve1i 

TzakisBergr9CH6159Amndd5 thAmndCompAmndngOnlyOnitsFace-Jan-13-2012Page 91 

RA70 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 121

discharge elevations, (iv) failing to create a permanent banier berm between the Robin-Dee 

Community and the No11h Development Property perimeter so that all excess storm.water is 

stored on the North Development rather than discharging westward from the North Development 

either at the Robin Alley border or from Dempster Avenue or other areas; and (v) in general, 

failing to increase detention basin storage on the North Development and/or the South 

Development to receive and store storm.water from storms such as the September 13, 2008 storm. 

IV.J. COMMON NEGLIGENCE-RES IPSA LOOUITUR-STORMWATER SYSTEM
BREACHES OF DUTY LEGAL A VERl\1ENTS 

342 . As used in this Subpart, "this Defendant" means Advocate, the District, Park Ridge and 

Main T ovro.ship. 

343. Exclusive Ownership/Control: This Defendant exclusively controlled and/or operated 

the following properties and the stonnwater on these prope1ties: (i) the Advocate :Main Drain 

including but not limited to tbe Ballard, Pavilion and Dempster Basins and related Stonnwater 

Subsystem and Strnctures and all other drainage components and structures on said Property; (iv) 

the North Development parking lots and parking structures; (v) Advocate South Development 

Property including all Storm.water Subsystems and Structures and all other drainage components 

and structures on said Property; (vi) all other storm.water drainage components and/or 

stormwater drainage strnctures on said North and South Development Properties; and (vii) all 

parking lots and parking structures on the South Development. 

344. Knowledge of Plaintiffs ' Downstream: This Defendant knew that, in relationship to the 

properties described in the previous paragraph, the Robin-Dee Community A.rea Class 

Plaintiffs ' homes and properties were do\vnstream and/or tributary, many at lower elevations and 

many at lower topographies than the above prope11ies . 
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quiet enjoyment of their land, homes and properties by causing an instrumentality, namely 

"Stormwater·', to enter upon the property of the Plainitffs without their consent. 

415. 

IV.R. COMMON NEGLIGENT TRESPASS VIOLATIONS FROM MAINE 
TOWNSHIP STORMW ATER LEGAL A VER.MENTS 

416 . In this Subpart, ''this Defendant" means the District, Maine Township and the County. 

417. But for this Defendant's failures to act set fo1th in the Subparts relating to Common 

Negligent Stormwater System Maintenance, Operation and Design including (a) the failure to 

remove both natural and man-made obstructions from the Main Drain's Robin Neighborhood 

Subsegment, Dee Neighborhood Main Drain, MD Briru· Neighborhood Subsegment and 11D 

Rancho Lane Subsegment and (b) the failme to redesign and reconstruct the Main Drain' s Robin 

l\eighborhood Subsegment, Dee Neighborhood Main Drain. TvfD Briar Neighborhood 

Subsegment and MD Rancho Lane Subsegment. this Defendant failed to reasonably control and 

manage stormwater on September 13, 2008 , proximately causing the Plaintiffs' invasive 

flooding. 

418. As a direct, immediate and fo reseeable result of the foregoing acts and/or omissions of 

this Defendant, this Defendant caused stormwater to invade ·the Plaintiffs' persons, homes and 

prope1ties. 

419. This Defendant had exclusive possession and control over the trespassing instrumentality 

of the excess accumulated stormwater from the Robin-Dee Community Segment of the Main 

Drain and its uibutary storm\\'ater sewers. 

420. The Plaintiffs v·ere entitled to the exclusive enjoyment of their prope1iies, including 

enjoyment exclusive of any invasive flooding caused by this Defendant's storm.water or 
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storm.water under this Defendant's control from. the Robin-Dee Community Segment of the Main 

Drain and its tributary storm.water sewers. 

421. This Defendant knew or should have known that its actions and/or inactions would result 

in invasive flooding into the Plaintiffs ' homes during a significant rainfall such as the September 

13, 2008 rainfall based upon Earlier Flooding and Earlier Flooding Studies. 

422. This Defendant negligently failed to monitor, investigate, study, inspect, clean, maintain, 

repair, improve, design, redesign, plan and/or operate the Main Drain' s Robin-Dee Community 

Segment between Robin Alley on the east and Rancho Lane to the west and possibly to Potter 

Road on the east including failing to replace and/or supplement the 60" Dee Neighborhood 

Stormwater Piper with a pipe of additional size and/or larger to convey additional flows , which 

failures proximately caused the invasive floodings into the Plaintiffs · persons, homes and 

properties. 

423. As a direct fu'l.d proximate result of the foregoing conduct by this Defendant. this 

Defendant 's instrumentality of excess accumulated storm.water physically invaded the Plaintiffs ' 

persons, homes and properties including from the Main Drain's Robin-Dee Community Segment 

from Robin Alley on the east to the Briar Cowi Elbow on the west. 

424. As a direct and proximate result of the foregoing conduct of this Defendant, on 

September 13, 2008 , the Plaintiffs suffered injuries and damages to their persons, homes and 

properties from invasive flooding from these above Properties. 

425. The Plaintiffs did not consent for this Defendant's excess stormwater to physically invade 

and interfere with the exclusive use and occupancy of the Plaintiffs' persons, homes and 

property. 
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426. The Plaintiffs' injuries and damages were caused by the dangerous and calamitous 

occurrence of these Saturday, September 13 , 2008 invasive stormwater floodings from the Main 

Drain of the Robin-Dee Community Segment and its tributary stormwater sev_:ers. 

427. The excess accumulated storm.water which entered, settled and physically invaded 

Plaintiffs· homes and properties interfered with the Plaintiffs' interests in the exclusive 

possession of their homes. 

428. The excess accumulated stormwater which entered, settled and physically invaded 

Plaintiffs' homes and property constituted a negligent trespass upon and into the Plaintiffs ' 

persons and homes. 

429. This Defendant is liable to the Plaintiffs for negligent trespass because this Defendant 

caused harm to the legally protected in1erests of the Plaintiffs including harm to the exclusive, 

auiet eni ovmem of their land. homes and oroperties bv causing an instrnmentalitv. namel·.l" 
J. ., ., ..l ✓ ...... ~ 

"Sto1m\vater", to enter upon the propeny of the Plainitffs without their consent. 

430. 

IV.S. COM:MON NEGLIGENT TRESPASS v10LA TI ON-SANITARY SE-'WER 
BACKUPS LEGAL A VER.i'VIENTS 

In this Subpart, "th.is Defendant" means the Glenview, f!.J:dc Pci:d~and the District. 

But for th.is Defendant's failures to act set forth in the Subparis relating to Common 

Negligent Sanitary Sewer System Maintenance and Operation including (a) the failure to 

bulkhead upstream municipal sanitary sewers to prevent do'wnstrearn sanitary sewers from 

surcharging and (b,l the failure to pump out excess sanitary sevv·er water including pumping out 

into tanker trucks, this Defendant failed to reasonably comroi and manage samtary sewer water 
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from this Defendant's sanitary sewer system on September 13, 2008 , proximately causing the 

invasive floodings with sewer water and sewage of some Plaintiffs ' homes. 

As a direct, immediate and foreseeable result of the foregoing acts and/or omissions of 

this Defendant, this Defendant caused sanitary sewer water to invade some of the Plaintiffs' 

persons, homes and prope1iies. 

434. This Defendant had exclusive possession and control over the trespassing instrumentality 

.of the sanitary sewer water and sewage form this Defendant's sanitary sewers. 

435. These Plaintiffs who suffered sanitary sewer water invasions were entitled to the 

exclusive enjoyment of their prope1ties, including enjoyment exclusive of any invasive sewer 

water flooding caused by this Defendant's sanitary sewer water and sewage or sanitary sewer 

water and se',vage under this Defendant's control from this Defendant's sa..'litary sewers. 

436. This Defendant knev,· or should have known that its actions and/or inactions would result 

rn sanitary sewer water invasive flooding into some Plaintiffs ' homes during a significant 

rainfall such as the September 13 , 2008 rainfall based upon Earlier Flooding and Earlier 

Flooding Studies. 

437. This Defendant negligently failed to monitor, investigate, study, inspect, clean, maintain, 

reparr, improve, design, redesign, plan and/or operate this Defendant's sanitary sewers or 

sanitary sewers under its control such as by (a) bulkheading with sandbags ce1iain surcharged 

sanitary sewers so further sanitary sewage invasions would not occur and (b) pumping out excess 

sanitary sewage into tanker trncks, which failures proximately caused the invasive sewer water 

floodings into some of the Plaintiffs' persons, homes and prope1ties . 

438. As a direct and proximate result of the foregoing conduct by this Defendant, this 

Defendant's instrumentality of excess accumulated stormwater physically invaded some of the 
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Plaintiffs' persons, homes and properties from this Defendant's sanitary sewers or sanitary 

sewers under its control. 

439 . As a direct and proximate result of the foregoing conduct of this Defendant. on 

September 13, 2008, some of the Plaintiffs suffered injuries and damages to their persons, homes 

and prope1iies from invasive sewer water flooding from this Defendant's sanitary sewers or 

sanitary sewers. under its control. 

440. The Plaintiffs did not consent for this Defendant's excess sanitary sewer water to 

physically invade and interfere with the exclusive use and occupancy of the Plaintiffs' persons, 

homes and property. 

441. Some of the Plaintiffs' injuries and damages were caused by the dangerous and 

calamitous occunence of these Saturday, September 13, 2008 invasive sewer ·water floodings 

this Defendant's sewers or sewers under its control. 

442 . The excess accumulated sanitary sewer water which entered. settled and physically 

invaded some of the Plaintiffs ' homes and properties interfered with some of the Plaintiffs · 

interests in the exclusive possession of their homes. 

443. The excess accumulated stormwater which entered, settled and physically invaded some 

of the Plaintiffs' homes and property constituted a negligent trespass upon and into. the Plaintiffs' 

persons and homes. 

444. This Defendant is liable to the Plaintiffs for negligent trespass because this Defendant 

caused harm to the legally protected interests of the Plaintiffs including harm to the exclusive, 

quiet enjoyment of their land, homes and prope1iies by causing an instrumentality, namely 

"Stormwater' ', to enter upon the property of the Plainitffs without their consent. 

445. 
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480. Given this Defendant's actual or constructive knowledge of the Earlier Flooding and 

Earlier Flooding Studies, including earlier floo ds which had caused sanitary sew er water to 

accumulate and surcharge sewers which it owned and/or controlled, this Defendant recklessly, 

willfully, wantonly and with a conscious disregard for the rights and safety of Plaintiffs created a 

dangerous nuisance of excess accumulated sanitary sewer water in its sewers or sewers under its 

control. 

48 1. This excess accumulated sanitary sewer water invaded and flooded some of the Robin-

Dee Community Area Class and substantially and unreasonably interfered with some Plaintiffs ' 

exclusive private use and enjoyment of their homes and prope11ies. 

IV.X. COMMON INTENTIONAL TRESPASS VIOLATIONS
STORMWA TER WITHIN PARK RIDGE LEGAL A VERMENTS 

41.:2 In this Subpart. '·this Defend.ant" ' means Advocate. Cc·.v'.'!#-:- the District. Park Ridge. and 
l 
I 

the County and excludes Berger, Glenview and Maine Tovmsh.ip. 

483. Plaintiffs restate and incorporate all averments under the Subpart of this Part entitled 

''Common Gross Negligence Violations." 

484 . This Defendant knev;, to a substantial legal certainty and to a high degree of certainty that 

its actions and/or inactions would result in invasive flooding into the Plaintiffs ' homes during a 

rainfall from (a) Advocate's North Development Property, specific ally the Ballard Basin and the 

Dempster Basin, (b) the Main Drain Advocate North Development Segment, (c) the Main Drain 

Robin-Dee Community Segment and (d) the Robin-Dee Community Sanitary Sewerage System. 

485. But for th.is Defendant' s (a) intentional decisions including but not limited to (a) not 

pumping down the Primary Basin Structures befo re the storm, (b) not erecting temporary flo od 

protection barriers on its prope1iy or property under its control and ( c) not redesigning the 
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Primary Basins Strnctures after actual or constructive knowledge of their highly-foreseeable 

danger to Plaintiffs of overflow from these Basins during a rain such as the September 13 , 2008 

rainfall, and ( d) oth er acts and omission set forth in the prior Subparts of this Pa.rt, this 

Defendant intentionally decided not to reasonably manage the excess storm.water on September 

13, 2008, proximately causing the catastrophic invasive flooding sustained by the Robin-Dee 

Community Area Class Plaintiffs. 

486. As a direct , immediate and foreseeable result of the foregoing intentional acts and 

omissions by this Defendant, this Defendant caused excessive stormwater from Advocate 's 

N01th Development and Advocate's South Development to invade the Robin-Dee Community 

Plaintiffs' Class neighborhoods, homes and prope1ties. 

48 7. This Defendant had exclusive possession and control over the trespassing instrnrnentality 

of the excess storrrr,vater from Advocate 's Nonh Deveiopment Propeny and Advocate's South 

Development Propeny, including the Drainage Structures, on said North and South Development 

Prope1ties and the storrnwater in such structures. 

488 . The Robin-Dee Community Area Plaintiff Class was entitled to the exclusive enjoyment 

of their homes and prope1ty, including enjoyment exclusive of any invasive flooding from excess 

stormwater from (a) Advocate 's No11h Development Property including Stormwater Drainage 

Structures and Subsystems, (b) Advocate's South Development Prope1ty including Storm.water 

Drainage Structures and Subsystems, and (c) the Robin-Dee Segment of the Prairie Creek Main 

Drain. 

489. Based upon Earlier Flooding Studies and Earlier Invasive Flooding, this Defendant knevv 

to a substantial legal ce1iainty and with a high degree of certainty that its intentional omissions 

and intentional actions including its failure to redevelop the Advocate's North and South 
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ongoing threat of man-made home-invasive and land-invasive flooding caused and continues to 

cause ongoing fear , apprehension, anxiety and other emotional distress experiences besides other 

non-economic and economic losses such as reduced market value set fo11h herein within the 

Plaintiff Class. 

539. Equitable relief is appropriate for the ongomg, omni-present fear, anxiety and 

apprehension within the Plaintiffs of another catastrophic flood arising usually anytime it rains 

and especially if severe storms are predicted or forecasted for the Chicago Region. 

540. As a proximate cause of the repetitive invasions, property values have been affected and 

the reputation relating to the value of property in Plaintiffs' neighborhoods have been damaged. 

541. These repetitive tortious acts by this Defendant have caused and continue to cause 

irreparable harm to the Plaintiffs ' Class, entitling the Plaintiffs to equitable relief. 

IV.AB. COMJVION LPE- GENERAL ADDITIO~AL A VERME~TS 

542 _ These averments apply to each Local Public Entities and should be answered as to this 

LPE Defendant' s knowledge only. This is not intended to be a pleading of a "Joint Count". 

543 . Stormwater as Property: As used herein, storm water is "prope1iy'' or "personal property" 

as those terms are used in Chapter 745, Act 10, Article III at Section 10/3-101. 

544 . Contractual Relationship With LPEs: The Plaintiffs residences were serviced by the 

Prairie Creek Stormwater System or segments or components thereof based upon the responsible 

jurisdiction pursuant to a contractual, quasi-contractual relationship with the District, Glenview, 

Park Ridge and/or Maine Township. 

545 . The District is ultimately responsible fo r stormwater management within Cook County 

based upon Public Act 93- 1049 oftbe Illinois General Assembly. 
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546. The District set fo11h in the Cook County Water Management Plan that it was vested 

with powers to assure coordination between jurisdictions relating to the management of multi

jurisdictional watersheds/storm.water management drainage areas. 

547. Control of PCSS Components within Park Ridge Jurisdiction: If this defendant (the 

. District, Pai'.k Ridge, Maine Township or County) had jurisdiction over the Prairie Creek 

Stormwater System including its real prope1ty public improvement components in Park Ridge, 

by its unde11aking and/or exercise of control (by statute, ordinance or other act with the force of 

law besides actual control) and/or other acts of dominion, this Defendant owned, possessed and 

controlled the real property and related estates and interests in these Prairie Creek Storm.water 

System properties within Park Ridge: (a) the North Development Main Drain and its connected, 

related stormwater sewer components ; (b) the Ballard Basin and the Pavilion Basin which are the 

No1th Development Main Drain's primary stmctures : and (c) (as to Park Ridge m· Maine 

Township and not the District or County) t1ibutary storrmvater sewers to the Ballard and Pavilion 

Basins and/or North Development Main Drain .. 

548. Control of PCSS Components within Maine Township Jurisdiction: If this defendant (the 

District, Park Ridge, Maine Township or County) had jurisdiction over the Prairie Creek 

Storm.water System (PCSS) including its real property public improvement components in Maine 

Township, by its undertaking and/or exercise of control (by statute, ordinance or other act with 

the force oflaw besides actual control) and/or other acts of dominion, this Defendant owned, 

possessed and controlled the reai property and related estates and interests in these PCSS 

properties Maine Township: (a) the Robin-Dee Community Main Drain including the Robin 

Neighborhood Main Drain and the Dee Neighborhood Main Drain and their Subsegment 

systems; and (c) (as to Park Ridge or Maine Township and not the District or County) t1ibutaiy 
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storm.water sewers to the Robin-Dee Community Main Drain including the Robin Neighborhood 

Main Drain and Subsegment system components and the Dee Neighborhood Main Drain and 

Subsegment system components .. 

549. Ownership of Stormwater: By its undertaking and/or exercise of control (by statute, 

ordinance or other legal document with the force of law besides actual control), jurisdiction, 

causing the accumulations through its overt acts or other acts pursuant to authority under law 

and/or other acts of dominion, this Defendant owned, controlled and operated in its entirety or 

partially or jointly the storm.water which was accumulated upon, received by, collected on, stored 

on or discharged through the PCSS real property public improvement components of the Prairie 

Creek Stormwater System over which it has jurisdiction. 

550. Drainage Planning and System Engineering : Tnis Defendant planned or caused to be 

planned and designed or caused to be designed the PCSS stormwater structures and componeDts 

within its jurisdiction. 

551. The Stormwater Plans for the North Development resulting in the existing drainage 

design and operation of the Ballard Basin and related drainage alterations was approved by this 

Defendant prior to 1998 and any changes to said Plans were approved by this Defendant 

substantially before September 13 , 2008. 

552. The application for the Plan for the drainage alterations to the North Development 

resulting in the existing drainage design and operation of the Pavilion Basin and related drainage 

alterations was and approved by this Defendant prior to 1998 and any changes to said Plans vvere 

approved by this Defendant substantially before September 13, 2008. 

553 . The Plan for the existu1g drainage of the Dempster Basin and related drainage alterations 

was approved by this Defendant before 2007. 
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554. K.nowledge-Harza Study: In 1990, Harza reported that" . .. the flow capacity ... has been 

seriously eroded . .. through the effects of inadequately designed modifications including 

undersized culverts, to1iuous channel realignments, etc. " This Defendant knew or should have 

known of these defects. 

555. Knowledge that Maintenance Program Not Implemented: Based upon the Harza Study, 

the 2002 invasive flooding, and reasonable inquiry if undertaken, this Defendant knew or should 

have knov.rn that the responsible parties were not unde1iaking the "extensive cleaning program"' 

recommended by the Ha.rza report, thereby reducing the flow capacity of the Robin-Dee 

Community Main Drain of the PCSS. 

556. Knowledge of Bottlenecks: Substantially before September 13, 2008, and with adequate 

time to plan, design, redesign or reconstruct its dra.ii."1age structures so as to avoid foreseeable 

injury to the Robin-Dee Community Class. this Defendant knev: or should have k.novvn based 

upon the facts evident from the (I) the Prior Invasive Floodings in 1987, 2002 and near invasive 

flooding on other dates before September 13, 2008 and (2) Earlier Flood Studies including the 

1990-91 Harza Study of multiple bottlenecks and rest1ictions to flow within the North 

Development Main Drain including the Ballard Basin Discharge Culvert Bottleneck and the 

Robin-Dee Community Main Drain Bottleneck. 

557 . Known of 2-Year-Flooding-Frequency: Substantial before September 13, 2008, for a 

period of time during which sufficient to remedy the relevant stormwater conveyance and 

storage dangerous conditions set out in the Harza 1990 and the IDNR preliminary investigations, 

tbis Defendant kne"v or should have known that tbe Robin-Dee Community Segment and 

Advocate Corporation North Development Segment of the Prairie Creek Main Drain invasively 

floods into the Robin-Dee Community statistically every two years. 
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IV.AC. COivfMON-LPE AVERiv1ENTS: ARTICLE ill. SEC. 3-102A STATUTORY DUTY 
TO MAINTAIN PROPERTY 

558. A.rticle III, Section 102(a) (745 ILCS 10/3-1 02(a)) governs. 

559. Prope1ty Defined: Article III, Sec. 3-101 of the Tort Immunity Act governs. 

560. Property: The Prairie Creek Storm.water System and all of its components like the 

Ballard Basin and the Howard CoUit Culve1t are specific prope1ty as "property" is used within 

the meaning of Sec. 10/3-102(a). 

IV.AD. COM.MON LPE A ·vE&.l\1ENTS: ARTICLE Ill. SEC. 103 STATUTORY DUTY 
TO REMEDY A DANGEROUS PLAN 

561. LPE-Approved Plan Creating Dangerous Condition: Article III, Section 102( a) of the 

Tort-Immunity Act (745 ILCS 10/3-103(a)) governs .. 

562. This Defendant above all Plans: This Defendant approved all Pra:irie Creek Stonmvater 

System Plans including the ")\: c,nh Development Mair: Dram ·w ith the Ba llard aud Favi.li o n Ba sin. 

the Dempster Basin, the Robin . ·eighborhood Main Drain. the HowaJd CoU1t Culvert, the Dee 

Neighborhood Storrnwater Pipe and all other public improvements to the Prairie Creek 

Storm.water System including its Main Drain and all tributary sewers. This Defendant approved 

the R:"l\J Plat Plan and the DN Plat Plan in 1960-1961. 

563. Duty to Redesign and Reconstruct to Remedy Dangerous Condition: By September 13, 

2008, it ~\l'vas open and obvious that this Defendant's approved Plans for the Prairie Creek 

Stormwater System's public improvements including the Ballard, Pavilion and Dempster Basins 

were dangerously defective as ongoing flooding, including home-invasive flooding in 1987 and 

2002 , and other land-invasive flooding before September 13, 2008 bad occmred shovvmg the 

defectiveness and dangero usness of these approved Plans. 
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564. Duty to CoITect Dangerous Plans: Pursuant to 745 ILCS 10/3-103, this Defendant owed a 

general duty to conect known unsafe conditions related to the design and/ or engineering of the 

Prairie Creek Storrnwater System 

565 . Before September 13, 2008, this Defendant knew or should of known of the unreasonable 

and defective conditions set forih in prior paragraphs herein which could be altered or changed 

by a redesign and/or replanrung of the Prairie Creek Storm.water System. 

566. In addition to the unreasonable and defective conditions set forih previously herein, this 

Defendant knew or should of known of the existence of the foregoing unsafe, unreasonable and 

dangerous conditions relating to the design and/or engineering of the Robin-Dee Community 

Segment and Advocate Corporation North Development Segment which segments were unsafe, 

unreasonabie and dangerous conditions posed an unreasonable risk of fo reseeable harmful 

invasive flooding to the Plaintiffs and included: 

566.1. Tb.is Defendant k..11ew or should have kno\vn that the Robin-Dee Community 

Segment, and the Advocate Corporation North Development Segment including the 

Ballard, Pavilion and Dempster Basins were defective relating to the collection, storage, 

transportation and/or discharge of sto1mwater during a rainfall; and/or 

567. Reasonable Inspection: This Defendant could have discovered the foregoing unsafe 

conditions and their character by the use of reasonable inspections and/or investigations relating 

to the Robin-Dee Community Segment and the Advocate Corporation North Development 

Segment of the Prairie Creek Main Drain and connected and/or tributary drainage stmctures 

including the Ballard, Pavilion and Dempster Basins. 

568. This Defendant knew or should have kno"wn of the inadequate design and/or engineering 

relating to the Rob:in-Dee Community Segment and the Advocate Corporation No1th 

TzakisBergr9CH6159Amndd5 thAmndCompAmndngOnlyOnitsFace-Jan-13-2012Page 133 

RA84 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 163

Development Segment of the Prairie Creek Main Drain and connected and/or tributary drainage 

structures including the Ballard, Pavilion and Dempster Basins given the prior flooding and prior 

governmental reports and the likelihood and magnitude of potential danger from failing to take 

conective action to remedy such defectively designed and/or engineered Stormwater System. 

569. Failures to Exercise Due Care: This Defendant failed to exercise due care in the redesign 

and reconstruction or in failing to cause redesign or reconstruction of the Defendant's properties 

or drainage structures under its management, control, and supervision including but not limited 

to the following failures to exercise due care over the Ballard Basin, Pavilion Basin and 

Dempster Basin and North Development Main Drain, drainage components of the Prairie Creek 

Storm.water System, and stormwater from private development on Advocate's North and South 

Developments. 

510. Relating to the Prairie Creek Main Drain, its Segments and Subsegments, this Defendant 

failed exercise due care to reconstruct its Main Drain and in-line, immediately connected 

Retention Basins such as the Ballard Basin, the Pavilion Basin and, through the 60 inch Robin 

Alley Stormwater Sev..-er, the Dempster Basin, including but not limited to the following failings 

and omissions to act: 

570.1. Failing to enlarge or require others including Advocate, or others to enlarge the 

Ballard Basin, Pavilion Basin and Dempster Basin including temporary enlargement by 

the use of sand bags , sand bins, water tubes or other storage or flood prevention systems 

around the perimeter of these basins; 

570 .2 . Failing to raise the discharge elevations fo r these Basins by raising the discharge 

culve1t elevations ; and 

570.3 . Failing to increase the berms around the Basins' perimeters to increase storage. 

TzakisBergr9CH6159Amndd5 thAmndCompAmndng0nly0nitsFace-Jan-13-2012Page 134 

RA85 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 164

5 71. Proximate Cause: As a proximate cause of these breaches of duties owed to the Plaintiff 

Class, these breaches of duties by this Defendant proximately caused damages to Plaintiffs set 

forth in this Complaint's "Damage" Part. 

5 3. 

5 4. 

5 5. 

PJ . .-VK CO!VI.A10N LP:E AVERl\'IE~TS: 70 lLC8 2(.Q!S/19: S.1t~IJTARY DISTRICT 
LI:\BILlTY 

T:hc Pla:in:i:fs' fien~es ccnstitl:ted ''r@a-1 cs~at:::'' \;silli!H9. the rn.zan-k; ef :;zQ ILCS ?§05.;~9 . 

The PlaH?Ltiffs' korees ·,vere '"withii1 t:1e distrief' v,·1tka the :13eer:i;g of?O rLCS ?e05i1 9. 

:rhe g9,·e~ntal ov:nea and operatzd trieu4ery or la-tared murue!pal sedS:itw:,- fft;rect 

s,..:i.:·:z:·s te ·.-.-sd1: :be Plam#ffs' residences i:.·ern-ccmtee4cd b:,- lea@ lines :§.·o~ tlieir resleeneGS 

em,i:rtitutei a ''ekiafilid, i!itdi., d.ra:in, ouCet e:· otl:ier impre-.-emeH:" v.-it:filE: the meflfi'.!:fl:,; e: 78 ILCS 

pa:iilal or jolii?. 

5 8. 

'",·iolat1o:-: o: 70 IT CS :2605 .' 19. 

IV.AF. COMMON LPEAVERMENTS: ILLINOIS CONSTITUTION.ART. I. SEC.15: 

TAKING REAL AND PERSONAL PROPERTY 

579 . A:!iicle I, Section 15 of the Illinois Constitution prohibits the taking of private property 

for public use without payment of just compensation to the victims of the talcing. 

TzakisBergr9CH6159Amndd5 thAmndCompAmndngOnlyOnltsFace-Jan-13-2012Page 135 

RA86 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 165

580. Pursuant to A . .rticle I, Section 15 of the Illinois Constitution, this Defendant was under a 

duty to provide just compensation to the Plaintiffs for this Defendant's talcing of Plaintiffs' real 

prope1iy and personal prope1iy. 

581. The Plaintiff Class are parties beneficially interested to maintain this action because they 

are entitled to just compensation from this Defendant relating to the Defendants' taking of 

Robin-Dee Community Plaintiffs• real property including their homes and personal prope1iy 

without just compensation in violation of Aliicle I, Section 15 of the Illinois Constitution. 

5 82. This Defendant planned, supervised, designed, management, and/or caused to be 

constructed the straightening and widening of PCSS's Robin Neighborhood Main Drain and the 

installation of the 60" Dee Neighborhood Stormwater Sewer as a public improvement for the 

benefit of the public within the PC\V. 

This Defendant planned. supervised. designed, management. and/or caused to be 

constructed the PCSS ·s North Development .Main Drain including the Ballard Basin, Pavilion 

Basin and Dempster Basin as a public improvement for the benefit of the public within the 

Prairie Creek Watershed. 

584. Because stormv-1ater from these public improvements invaded the Robin-Dee Community 

Plaintiff Class repeatedly, the catastrophic repeated physical overflows and invasions into 

Plaintiffs' homes, residences and properties by sto1mwater water unjustifiably and unlawfully, 

interfered, hindered, and prevented Plaintiffs from their exclusive right to use Plaintiffs' 

propei1ies for their intended purposes as homes. 

5 85. The repeated presence of accumulated \Vater in Plaintiffs' home and the ongoing threat 

during rainfalls of the significant risk of additional in-vasions has resulted in a permanent and 

substantial interference with the Plaintiffs' use and enjoyment of their real propeiiies including 
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but not limited to a permanent and substantial reduction if not total destruction of the market 

value of the Plaintiffs' real property including homes and personal prope1iy. 

586. On September 13 , 2008, the Robin-Dee Community Plaintiffs suffered a direct 

encroachment upon their real prope1iies when stormwater invaded their real prope1iies and which 

subjected Plaintiffs' real properties including homes to a public use as retention basins and/or 

detention basins of this Defendant's storm.water and/or stormwater under this Defendant's 

ownership, control, management, supervision and/or jurisdiction. 

5 87. Despite these destructive invasive floodings, Plaintiffs have not received just 

compensation for this substantial interference of their real properties including their homes and 

residences. 

588. This Defendant has proximately caused the Plainti ffs' real properties including their 

110:mes to become partial and--'or totally· ur:inhabitable by this Defendant's ac tions and /or in.2.c ticns 

as set forth herein resulting in invasive floodings into the Plaintiffs' real properties including 

homes and residences. 

589. This Defendant has proximately caused the sto1mwater invasive floodings from (a) the 

PCSS's Robin-Dee Community Main Drain, and (b) the PCSS's North Development Main Drain 

Segment including the Ballard Basin and the Dempster Basin, into Plaintiffs' real properties, 

thereby destroying and/or impairing the usefulness and market value of the Plaintiffs' real 

properties mcluding homes and residences. 

590. Given the repeated invasive floodings, including in 1987 and 2002, and the government 

reports including the Harza Study, the IDN'R Study and the FElvLA. FIRMs. these acts by this 

Defendant were made with a conscious disregard for the rights and safety of Robin-Dee 

Community Plaintiffs being gross negligence. 
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591. The repeated invasive flooding and the repeated government studies show that th.is 

Defendant has unconstitutionally taken the Robin-Dee Community Plaintiffs ' real prope11y and 

real property interests including their residences and homes and personal property without just 

compensation being paid to the Plaintiffs as required by Article I, Section 15 of the Illinois 

Constitution, thereby requiring this Defendant now to pay just compensation for the permanent 

injury to the real property and personal property interests to the Class Plaintiffs. 

IV.AH. COMM:ON LPE A VERMENTS: U.S. FIFTH AMENDMENT: TAKING OF AJ""'l/1) 

PERSONAL REAL AND PERSONAL PROPERTY 

592. The Plaintiffs incorporate the prior averments in the Subpai1 entitled "Illinois 

Constitution Art . I, Sec. 15-Taking of Real and Personal Property." 

593. The Fifth Amendment of the United Sti'lte~ Constitution prohibits the taking of private 

prope11y for public use \Vithout payment of just compensation to the citizen-victim of the taking. 

594. Pursuant to the Fifth Amendment of the United Stares Constitution. this Defendant was 

under a duty to provide just compensation for this Defendant"s taking of Plaintiffs ' real and 

personal property including residences and homes. 

595 . The Plaintiffs are pruties beneficially interested to maintain th.is action because they are 

entitled to just compensation from this Defendant relating to tbe Defendants ' taking of 

Plaintiffs' real and personal prope11y . 

596. This Defendant took Plaintiffs' homes and real prope11y and personal property without 

just compensation in violation the Fifth .A..mendment to the U.S. Constitution. 

597. Because stormwater from these public improvem~nts for public uses invaded the R obin-

Dee Community Plai.i7.tiff Class repeatedly. the catastrophic repeated physical overflows and 

invasions into Plaintiffs' homes, residences and properties by stormwater water unjustifiably and 
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V. PART V: CLAThfS AGAINST ADVOCATE 

V.A. OVERVIEW-ADVOCATE-CAUSATION AND RESPONSIBILITY 

620. CAUSATION: Advocate North Development stormwater and Advocate South 

Development storm.water catastrophically invaded the Robin-Dee Community Area on 

September 13, 2008 . 

620.1. · The Medical Pavilion Building on the North Development did not sustain a single drop 

· of invasive storm.water flooding on September 13, 2008. 

620.2. All storm.water which invaded the Plaintiffs' homes originated from Advocate property 

with the exception of insignificant tributary storm.water to the Robin-Dee Main Drain. 

620.3. 

620.4 . 

Advocate knows of this repetitive flooding history. 

Advocate refused to take any action including creating a sandbag ba,.'Tier between Robin 

Alley and the North Advocate Development and raising its discharge culvert elevations. 

621. RESPONSIBILITY: The Advocate No1th Development is a completely man-made 

development complex with private improvements such as the Medical Pavilion and public 

improvements (or improvements for the benefit of the PWC public) such as the and 

621.1. Not even a single drop of water invaded the Medical Pavilion located less than 15 

yards from the Pavilion Basin during the September 13, 2008 storm while at less 500 

citizens were sustaining catastrophic home-invasive flooding, in some cases completely 

filling their basements and flooding up into the first floor. 

621.2. Nor did a single Advocate Building anywhere on the sustain any mvas1ve 

flooding on September 13 , 2008. 

621.3 . It is not an accident that (a) the Plaintiffs sustained catastrophic full-basement 

flooding in most cases and (b) Advocate did not: the same rain fell on each prope1ty. The 
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rain did not miraculously stop at Robin Com1 to spare Advocate North D evelopment 

from flooding 

V.B. ADDITIONAL FACTS RELATING TO ADVOCATE 

622. As used here, unless otherwise evident from the context, ''this Defendant'' or "Defendant" 

means Advocate and ''its" means "Advocate's''. 

623. Plaintiffs restate and incorporate all these paragraphs as the first paragraphs of this Part: 

(a) all paragraphs in Part I: Jmi.sdiction, Venue and Class Averments; (b) all paragraphs in Part 

II: Definitions including Stormwater Structures and Bottlenecks ; and (c) all paragraphs in Part 

III : State of Common Facts. 

624 . Real Property Ownership and Control: Advocate owned, possessed, controlled, 

managed and/or controlled both the real property itself and the real property estates and interests 

i. the fo Uov,·ing prope11ies immediately contiguous to . upstream from and, generally, at higher 

elevations in relationship to the Plaintiff Robin-Dee Community Class· homes, lands and 

properties: 

624.1. Advocate~s North Development Property including but not limited to: (i) the Ballard 

Basin; (ii) The Ballard Basin Discharge Culvert; (iii) the Pavilion Basin; (iv) the Pavilion Basin 

Discharge Culvert(s); (v) the Dempster Basin; (vi) the Dempster Basin Discharge Culvert; (vii) 

Advocate' s Dempster Basin Stormwater Subsystem (the 84 " stormwater sewer receiving, in 

par1, stormwater from Advocate's South Development Property); (viii) Advocate's parking lots 

and parking garages immediately adjacent to a.TJ.d contiguous to the Robin-Dee Community, 

north of the Advocate's Dempster Basin; and (ix) all drainage and storm water sew·er 

subsystems on Advocate 's North Development Property: and 

624.2 . Advocate's South Development Property including but not limited to : (i) All tributary, 
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PART VIII: CLAIMS AGAINST DISTRICT 

VID.A. OVERVIEW-DISTRICT-CAUSATION AND RESPONSIBILITY 

967. Causation: Of any entity in Cook County, the District and is in the best position and 

superior position to control design flooding (that is, flooding by design) . The District has 

· specialized engineers whose job is to make certain that submitted designs do not cause flo oding. 

The District has authority to set all guidelines for storm.water management design including the 

return frequency of design storms which all storm.water management plans must satisfy. 

· 967.1. The most fundamental and highest priority of the District in reviewing stormv,,ater 

plans is to make certain that foreseeable home-invasive or structurally-invasive flo oding 

is prevented. 

967 .2. The District has finai autho1ity to approve all storm.water management Plans 

including those submitted by Gewalt and Advocate relating to the Prairie Creek 

Stormwater System. 

967.3. The District failed to meet its statut01y design by (a) approving the Gewalt and 

Advocate designs for the Prairie Creek Stormwater System's Advocate No11h 

Development Storrnwater Subsystem-Segment and (b) approving Gewalt-Advocate 

designs for 

967.4. The District by either design control or operation control affects all upstream 

sanitary sewerage systems. The District failed to pump out it sanitary sewers during the 

September 13, 2008 event to increase its sanitary sewer capacity to allow upstream 

sanitary sewage from fa:·'.2 RA;: a::J Glenview to safely discharge. Specifically, the 

District failed to pump its sewage into tanker trucks, adjacent storm.water drains, 

adjacent livers, adjacent area depressions or into another independent system for 
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drainage. If it did not have such authority, the District failed to obtain permanent, 

tempora1y or emergency sanitary sewerage by-pass authority for the purpose of 

preventing serious harm to persons and prope1ty from the U.S. EPA or the ID:N""R as 

permitted by law*. 

968. Responsibility: In 2004, storm.water responsibility was imposed upon the District by 

Public Act 93-1 049 of the Illinois General Assembly. The Preface to the Cook County 

Storm.water Management Plan (CCSlv1P) developed by the Disuict vested sole power in the 

District to supervise and coordinate storm.water management across jurisdictions. 

~68 .1. 
Di=st:ict the 

I respet½!:fibdity :e centrel i-ts sanitary-sewage. 

VIlI.B. FACTS RELEVA.11\J'T TO THE DISTRICT 

969 . The PCSS as a Public Improvement: As the regional local public entity charged with 

multi-jurisdiction operation of storm\vater management. the District O\VD.S andior controls all 

drains, basins, strucrures , components and other stormwater improvements within the public 

improvement refened to herein as the ''Prairie Creek Storm.water System" ("PCSS") of the 

Prairie Creek Watershed ("PCW'). 

970. The PCSS storm.water improvements constitute ''property" or "properties" under the To11 

Immunity Act ('"TIA"). 

971. These PCSS Stormwater Improvements include: 

97 1.1. The PCSS No11h Development Segment consisting of (a) the North Development Main 

Drain (being at Point Al and traversing to Point A3 ), (b) the Ballard Basin \vhich essentially 

serves 2.s the North Development Main Drain traversing Advo cate N011h Development 

property, ( c) the Pavilion Basin on the Advocate North Development property, ( d) all Pa1·k 
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Ridge and/or Maine Township tributary storm.water sewers discharging into the North 

Development Main Drain, and (e) all other storrnwater structures and related components on 

the North Development Property; and 

971.2. The PCSS Robin-Dee Community Segment consisting of (a) the Robin-Dee Main Drain 

between Points Cl-C2 (the twin Robin Alley Culverts) and continuing past Point J (the Rancho 

Lane Culverts) to Potter Road;. 

972. Stormwater is also "prope1ty" or "personal property" within TIA Aiiicle III, § 10/3-101. 

973. District Sen,ices for Sanitary Sewage Disposal: The Plaintiffs residences were serviced 

by the District's interceptors which received sanitary sewage from either Glenview or Park 

Ridge's local sewage sewer system. The District which also owned and operated the interceptors 

which receive the sewage from local sanitaiy sewers such as those owned and controlled by 

Glenvie,v and Park Ridge and transport it for treatment to one of the District's wastewater 

treatment plants. 

974. The District is liable for the sewage backups because the District controls the interceptors 

and, if the local sewers cannot discharge into the District interceptors, then sewage will backup 

into the Plaintiffs' homes*. · . ,-

975. Glenview, Park Ridge and/or Maine Township owned and/or operated the local 

sanitary tributaiy municipal sewers which drained to the District's sewers and interceptors. 

976 . The District receives compensation for sewage disposal pursuant to a contractual, quasi-

contractual relationship with Plaintiffs. 

977. The District receives compensation for storm.water management services pursuant to a 

contractual, quasi-contractual relationship with Plaintiffs. 
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978 . The District is ultimately and solely responsible for storm.water management within Cook 

CouI1ty based upon Public Act 93-1049 of the Illinois General Assembly. 

979 . The District set forth in the Cook County Water Management Plan that it was vested with 

powers to assure coordination between jurisdictions relating to the storm.water management. 

980 . Control of PCSS Components within Park Ridge Jurisdiction: As PCSS owner, 

manager, operator and/or person in control, the Distiict controlled the Prairie Creek Stormwater 

System including its real property public improvements in Park Ridge such as the North 

. Development Main Drain and its attached Basins. By its undertaking and/or exercise of control 

(by statute, ordinance or other act v/2.th the force of law besides actual control) and/or other acts 

of dominion, the Dist1ict Ow'Iled, possessed andlor controlled the real property and related 

estates and interests in the Prairie Creek Stonmvater System's public improvements within Park 

Ridge. 

98 1. Control of PCSS Components within Maine Township Jurisdiction: A.s PCSS owner, 

manager, operation and person-in-control, the Dist1ict had jurisdiction over the Prairie Creek 

Storm.water System (PCSS) including its real property public improvements in Maine Tovro.sbip, 

including the Robin-Dee Main Drain. By its undertaking and/or exercise of control (by statute, 

ordinance or other act with the force oflaw besides actual control) and/or other acts of dominion, 

District owned, possessed and/or controlled the real property and related estates and interests in 

PCSS storm.water improvements in Maine Township as described earlier herein. 

982. Drainage Planning and System Engineering: This Defendant planned or caused to be 

planned and designed or caused · to be designed the PCSS stonnwater structures within its 

jurisdiction including all relevant PCSS North Development and Robin-Dee Segments~ 

improvements. 
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983 . The Storm.water Plans for the North Development resulting in the existing drainage 

design and operation of the Ballard Basin, Pavilion Basin and Dempster Basin and related 

drainage alterations was approved by this Defendant p1ior to 2008 and any changes to said 

Plans were approved by this Defendant substantially before September 13, 2008. 

COUNT 25: DISTRICT: NEGLIGENCE: DOMINA.NT ESTATE OVERBURDENING
STORMWATER 

984. Plaintiffs restate and incorporate as the first paragraphs of this Count: (a) all prior 

paragraphs of this Part and (b) all paragraphs set fo11b in the following Subparts in Part rv, these 

Subpaits being: IV.A., IV.C., IV.F., IV.G. and IV.I. and IV.AB. 

985. Defendant knew or should have known of the foreseeable harm of invasive flooding into 

the .A.rea given Earlier Floodings and Earlier Flooding Studies. 

986. Defendant knew, agreed to and undertook to receive Upstream PC Watershed 

sto1mvvater. 

98 7. Based upon this actual or constructive knowledge of reasonably foreseeable flooding 

harm to Plaintiffs as contiguous downstream property owners and possessors, Defendant owed 

non-delegable duties as a owner, manager and/or party in control to properly manage storm.water 

under Defendant's ownership, control, supervision, and/or management so as to prevent 

foreseeable overburdening harm to foreseeable plaintiffs from excessive, overburdening 

sto1mwater exceeding the capacity of its PCSS storm.water main drains and basins to capture and 

maintain storage of excess storm.water 

988. As an oVvner, possessor, operator, manager and party-in-control of the PCSS storm.water 

structures or the PCSS sto1mwater structures within its jurisdiction, this Defendant was under a 

non-delegable duty not to increase or accelerate or the volume, flow, and other physical 

characteristics of storm.water from its property or othe1wise overburden with stormwater the 
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Plaintiffs' homes and prope1iies, either with overburdening its Prope1iy Stormwater, 

overburdening PWC Upstream Storm.water or both. 

989. Defendant knew or should have kno\vn that the overburdening storm.water was generated 

by This Defendant Property Storm.water and/or PWC Upstream Stormwater andior both 

combining. 

990. Before 9-13-2008, Defendant had reasonably adequate time, opportunity and ability to 

take conective measures to remedy and/or protect the Plaintiffs against the foreseeable 

dangerous conditions existing on its PCSS Properties posed by excess storm.water. 

991. On September 13 , . 2008, excess accumulated stormwater from its PCSS prope1ty 

including its stormwater structures catastrophically invaded the Plaintiffs. 

992. Defendant breached its duty not to overburden downstream Plaintiffs including by the 

follov,:ing omissions: (a) failing to pump down the Basins before the September 13. 2008 st01m: 

(b) failing to erect flood protection barrier systems between its property and the Plaintiffs 

properties and (c) failing to detain storm.water until it could safely drain to the Main Drain. 

993. As a proximate cause of these breaches of duties by Defendant, the Plaintiffs suffered and 

sustained actual injuries and damages set forth under in this Complaint 's "Damage" Part. 

\VHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part. 

COUNT 26: DISTPICT: !\EGL!GVNCE R\.S£D UPON FGRESBli'ABl)+ rr ·\RIVE 

914 Pla.i.nt:.::s resta:e aad m.:c:i-:::rn:s 

~---c·--- ~--1,- -"•}::- n,.~ 0'»,.1·, 
1:"" a . ... ~:::, .. -i-- .,.,.5 ..... .. .. . ..... ..,, ... c ... .. ""'9=t"'"....("=f 

as the first para;:::a;B:5 o:' t:11s CoeI:E:t: (a) all pnor 

1941. 
I 1=Bl'!'F~@ a~C::-ih:t:2~si-e-bast!:-j't:E!'dd~;,i~:,;, C:':1ET. -rF-tC!"f, r~es~e;ee~at>b!1'1::: 2~: :ce· C....=crffln:~:..~e':;,:l;a~~-◊~-·,:-i:' 2!'¥'rffiE''"i'e2~B:~ts;-,,' ·-:-; -,.(~i:~: -~ 0-1:P"\'.'=;=. c~. ~c~cttffiffi:~: ~G~§~A~-""'t 2~;~~ L""~ ;~e~::t 
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propeities which flooded its exclusively controlled interceptors, resulting in interceptor cause 

sewage backups *. 

1028. Its negligent operation of its exclusively controlled sanitary sewers proximately caused 

the storm.water invasive flooding sustained by the Plaintiffs . The Plaintiffs did not contribute to 

the flooding . 

1029. As a proximate cause of these breaches of duties by this Defendant, the Plaintiffs suffered 

and sustained the injuries and damages set forth under the "Damage'' Part of this Complaint . 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Pa.ii. 

COUNT 31: DISTRICT: NEGLIGENT NUISANCE 

1030. Plaintiffs incorporate as the first paragraphs of this Count: (a) all prior paragraphs of this 

Part and (b) all paragraphs set forth in Part rv.N., IV.O and rv.P. 

1031. This Defendant owned, operated. managed. maintained and/or controlled the Basins and 

its other PCSS Stormwater Strnctures. 

1032. Stormwater: As set out in the prior negligence Counts in this Pai1, this Defendant failed 

to reasonably design, engineer, maintain, and/or operate the Basins and its other PCSS property. 

1033 . This Defendant negligently caused an accumulation of storm.water from the Basins and 

its Stormwater Structures Property to invade and interfere with the Plaintiffs on 9-13-2008. 

1034. By causing storm.water accumulated and controlled by this Defendant to physically 

invade the Plaintiffs ' homes, this Defendant negligently created a dangerous nuisance of excess 

accumulated sto11n\vater which substantially and unreasonably interfered with Plaintiffs . 

1035. Sanitary Water: As set out in the prior negligence Counts in this Pa.ii , this Defendant 

failed to reasonably maintain, and/or operate its sanitary sewer interceptors. 
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1036. This Defendant negligently caused an accumulation of sanitary sewer water into citizens' 

homes from its sanitary sewage system to invade and interfere with the Piaintiffs on 9-13-2008 . 

1037. By causing sanitary sewer water accumulated and controlled by this Defendant to 

physically invade the Plaintiffs ' homes, this Defendant negligently created a dangerous nuisance 

of excess sanitary sewer water which substantially and unreasonably interfered with Plaintiffs. 

1038. As a proximate cause of this nuisance caused and/or created by this Defendant, the 

Plaintiffs suffered damages set forth under the ''Damage" Part of this Complaint. 

WHEREFORE, the Plaintiffs request against Defendant the relief in the "Relief' Complaint Pai.1. 

COUNT 32: DISTRICT: NEGLIGENT TRESPASS 

1039. Plaintiffs incorporate as the first paragraphs of this Count: (a) all prior paragraphs of this 

Pai1 and (b) all paragraphs set forth in the Subparts IV.Q., IV.R. and IV.S. 

1040. Stor:mwater: Because Defendant failed to act as set fonh in this Part including failed to 

discharge by pumping existing, accumulated stormwater before the storm, before the Robin-Dee 

Communjty Main Drain nrns full and before the surcharging of the Ballard, Pavilion and 

Dempster Basins and Howard Court Culveri, this Defendant failed to reasonably manage 

stormwater on September 13, 2008, proximately causing the Plaintiffs ' invasive flooding. 

1041. Sanitary: Because Defendant's failed to act as set forth in this Part including ( a) failed to 

prevent storm.water from inflowing into the sanitary sewers and (b) failed to pump out the 

sanitary sewers, this Defendant failed to reasonably manage stormwater on September 13 , 2008, 

proximately causing the Plaintiffs' invasive flooding. 

1042. As a direct. immediate and foreseeable result of the foreizoin£ acts and/or omissions of 
, ...... - . 

this Defendant, this Defendant caused stormwater to invade the Plaintiffs' persons and homes. 
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1043. This Defendant had exclusive possession and control over the trespassing instrumentality 

of the excess accumulated PCSS stormwater and its sanitary sewer water. 

1044. The Plaintiffs were entitled to the exclusive enjoyment of their prope1ties . 

1045. This Defendant knew or should have known that its actions and/or inactions in failing to 

control stormwater and sanitary water would result in invasive flooding . 

1046. This Defendant negligently failed to monitor, investigate, study, inspect, clean, maintain, 

repair, improve, design, redesign, plan and/or operate its prope1ties as set forth in this Part. 

1047. As a direct and proximate result of the foregoing conduct by this Defendant, its 

instrnmentality of excess accumulated stormwater physically invaded Plaintiffs' homes on 9-13-

2008, proximately causing the Plaintiffs ' Damages set forth in the Damage Prut. 

1048. The Plaintiffs did not consent for its excess stormwater to physically invade and interfere 

,.vith the exclusive use and occupancy of the Piaintiffs' homes and property. 

1049. The Plaintiffs ' injuries and damages were caused by the dangerous and calamitous 

occunence of invasive stormwater flood.in.gs on 9-13-2008 from its properties. 

1050. The stormwater and sanitary water which entered and physically invaded Pl:::iintim' 

homes interfered with Plaintiffs' interests in the exclusive possession of their homes. 

1051 . The storm.water and sanitaiy sewer water which entered, settled and physically invaded 

Plaintiffs' homes constituted a negligent trespass upon and into the Plaintiffs ' homes. 

1052 . This Defendant is liable to the Plaintiffs for negligent trespass because this Defendant 

caused harm to the legally protected interests of the Plaintiffs including harm to the exclusive, 

quiet enjoyment of their land, homes and prope1ties by causing an instrumentality, namely 

"Stonnwater", to enter upon the property of the Plainitffs without their consent. 

TzakisBergr9CH6159Amndd5 thAmndCompAmndng0nly0nitsFace-Jan-13-2012Page 2 21 

RA100 of 218

125017

SUBMITTED - 8537001 - Timothy Okal - 2/25/2020 11:18 AM



SUP C 251

1053. As a proximate cause of tbis trespass caused and/or created by tbis Defendant, the 

Plaintiffs suffered damages set forth under the ' 'Damage" Paii of tbis Complaint. 

WHEREFORE, the Plaintiffs request against Defendant the relief in the ''Relief' Complaint Part. 

COUNT 23: DtSTlliCT: GROSS NEGLIGENCE 

54. 

55. Tlie D:stri::s ' aets Ea sm.i:ssions where eofftfl-llttee! un:kr :ireumsta-Bees exJ'l::ibitH,; a 

¥€€-klw-S disregard fsi'-lli:e Pbfflti.ffs · sa:e:ty, "Nfti:€H€-~1=r.:.e sut its d@libernte Eii'!:E!: HJ:tefii:i&JS.Af 

fa-ifor:s to act ta i:5:errnse, e~tti.e:· temporffiily tl:a·ough pu~rng ee-.¥n=atld teFBprm f sE:1:¥i::·:, er 

COUNT 34: DISTRICT: INTENTIONAL NUISANCE 

1056. Plaintiffs incorporate as the first paragraphs of this Count: (a) ail prior paragraphs of this 

Paii and (b) all paragraphs set foiih in the Subpmi IV.U., IV.V. and IV.W .. 

1057. Defend.ant owned, operate4 managed, maintained and/or conu·olled its PCSS Public 

Improvement including the Ballard, Pavilion and Demp_ster Basins from which the excess 

accumulated storm.water nuisance invaded Plaintiffs' persons and homes. 

1058. Defendant failed to reasonably design, engineer, maintain, and/or operate the PCSS 

public improvements including the Ballard and Pavilion Basins and its sanitary sewers. 

1059. Defendant owned its sanitary sewers including the downstream intercepo11s. 
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1060. Defendant failed to reasonably operate it sanitary sewers including failing to prevent 

storm.water invasion from its PCSS basins from inflowing into the sanitary sewers and failing to 

pump out is sanitaiy sewers . 

1061 . Defendant intentionally storm.water from these the PCSS and its sanitary sewers interfere 

with Plaintiffs' persons and homes. 

1062. As a direct and proximate result of the Defendant's intentional failures to act to pump 

down the Basins, and to increase temporary storage through temporaiy banier methods such as 

sandbags, Plaintiffs suffered damage set out in this Complaint "Damages" Part. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief ' Part. 

COUNT 35: DISTRICT: INTENTIONAL TRESPASS 

1063 . Plaintiffs incorporate as the first paragraphs of this Count: (a) all prior paragraphs of this 

Pmi and (b) all paragraphs set forth in the Subpart IV.X. rv.Y. and IV .Z. 

1064. Defendant kne\v to a substantial legal certainty and to a high degree of certainty that its 

actions and/or inactions would result in invasive flooding into the Plaintiffs ' homes during a 

rainfall like the September 13, 2008 rainfall from its PCSS including the Ballard Basin and the 

private improvement Dempster Basin and its sanitary sewers. 

1065. Defendant proximately caused the Plaintiffs' Damages by its intentional omission to 

discharge by pumping pre-existing stormwater before the 2008 storm and its intentional omission 

to capture and store stormwater in temporary ban-iers around the Basins and its intentional 

omission not to pump out its sanitary sewers to prevent sanitary sewer surcharging. 

1066. Defendant knew to a substantial legal certainty and a high degree of certainty that its 

intentional omissions would result in water invasively flooding Plaintiffs ' homes from the PCSS 

Basins and its sanitary sewers. 
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1067. With a high degree of certainty to cause injury to Plaintiffs, on September 13, 2008, 

Defendant permitted storm and sanitary water to escape and invade Plaintiffs' homes. 

i 068. Based upon the legal certainty of knowledge of invasive flooding . as set forth herein, 

Defendant intentionally trespassed upon Plaintiffs ' persons, homes, and properties. 

1069. The Plaintiffs' damages set forth in the ''Damage'' Part of this Complaint were caused as 

a substantially direct and proximate result of Defendant's intentional conduct. 

\¼1iEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part . 

COUNT 36: DISTRICT: ARTICLE III. SEC. 3-102A STATUTORY DUTY TO 
MAINTAIN PROPERTY 

1070. The Plaintiffs restate the preceding paragraphs. 

1071. Article III, Section 102(a) (745 ILCS 10/3-102(a)) provides that a a local public entity 

has the duty to exercise ordinary care to maintain its properiy in a reasonably safe condition. 

l 072 . The Plaintiffs damages set fonb. in the ''Damage .. Pa11 of this Complaint were caused as 

a substantiaily direct and proximate result of Defendant's conduct (a) relating to stormwater, in 

failing to redesign its PCSS Public Improvements including the Basins to store adequate amounts 

of water and (b) relating to its sanitary sewers, failing to prevent its own storm.water or 

storm.water under its control from invading the sanitary system into Plaintiffs' homes. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part. 

COUNT 37: DISTRICT: ARTICLE III. SEC. 103 DUTY TO REl\lIBDYDANGEROUS 
PLA.J.~ 

l 073. The Plaintiffs restate the preceding paragraphs. 

1074. LPE-Approved Plan Creating Dangerous Condition: Article III , Section 102(a) of the 

Tort-Immunity Act (745 ILCS 10/3-103(a)) provides that a local public entity is liable for an 
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approved plan, if after the execution of such plan or design, the planned improvement's use has 

created a condition that it is not reasonably safe. 

1075. This Defendant approved all defective Prairie Creek Stormwater System Plans including 

the North Development Main Drain with the Ballard and Pavilion Basin, the · Robin 

Neighborhood Main Drain, the Howard Court Culvert, the Dee Neighborhood Storm.water Pipe 

and all other public improvements to the PCSS including its Main Drain and all tributary sewers. 

1076 . By September 13, 2008 , it was open and obvious that its approved Plans for the Prairie 

Creek Stormwater System's public improvements were dangerously defective as ongoing 

flooding , including home-invasive flooding in 1987 and 2002, and other land-invasive flooding 

before September 13 , 2008 had occuned. 

1077. Pursuant to 745 ILCS 10/3-1 03, this Defendant O\ved a general duty to conect kno\vn 

unsafe conditions related to the design and/or engineering of the PCSS and breached thest duties 

by not redesigning or compeling Advcoate-Gewalt to resign the PCSS Basin Plans and other 

PCSS Plans relating to Advocate ·s North and South Development Properties so as to prevent the 

Plaintiffs ' invasive flooding. 

1078. The Plaintiffs' damages set forth in this Complaint's "Damage" fart were caused as a 

substantially proximate result of Defendant's conduct in failing to maintain its PCSS Properties . 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part. 

1 CQ1 D>W "S Dl'STP.f(T· 1 0 !LCS ,,Br, .:- ' 1 ◊· S ,, 1'.TTT A pv DTSTPTrT I I \BF ITY ._. ..:. Q _ • ~ · ._ , I i 5 _ , ..&. ✓ , j il ~ ...._ .- f ...._ '- ..._ .,_ .._ ._ ~ - · ....._. · ..,_ ,. 

1 79. :fi:K P1aiztiffs rest,a,tc th.e preeediP.;; pr-m;;ra:i:...ftS. -

1 80. ":GIT CS ~60&1~9 p,re·:ides .. 1-... 2~-t:=saci:~ar:r- ffiffi9-'-:~ i-e ~e ~:.:· s2H:i~ary se-ci-era;e ks.-::: ..... ;:.:. 
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. sa::.:tru 0 -1ree: se?:.:rs t .J ·.~:tieh :he P1s.b7t1ffs' re5idene2s v,·.:r:: 20 .. mecr:::.==by 1ead liRes froffl~ 

rcsi~or12cs a:.±~ the D::tri.et 's rccei--:ffi; Hit2rcep!: rs ec.::stitutzG a ·~ch8:1ill@~., ct:teh, drai...1, ~ 

1 84 . The Dis::·iet O.J:lpHP, 12d be:h :PElfk Rid,;a ~-0r1:·:iea.v's socitas.-y w.r:er 13laas C!:flci-,s~ 

and all sani~a..,5· se1,Yer: 1,-rere 13ro-~· idcei ~~Mn8er the pra--::hSi&ns cf this .'\cf'~ as taat phrase is t:seG 

v;ithin tft@ Eae8£:ffi:g e~7'2 ILCS 2€0:.119. 

85. 

C\a.nmhip~ jurisd~Han eliid!€;f c:ntrsl o:" ~kc DiStriet, se..idooatrc: boil; tetal, partial s~. 

l+~/H£R.Ef2PJ2~ PJaiztiF&rcqucst a;a:nst Dc:"cnda.1t tkc rckicf in this Cc21p1aint ~s -~r,e1¼€f' Paii 

COlJNT 39: DISTRICT: ILLINOIS CONST. ART. I. SEC. 15: TAKING REAL AND 
PERSONAL PROPERTY 

108 8. The Plaintiffs restate the preceding paragraphs. 

108 9. Article I, Section i 5 of the IIlinois Constitution prohibits the taking of private property 

for public use without payment of just compensation to the victims of the taking . 

1090. Per Article I, Section 15 of the Illinois Constitution, this Defendant was under a duty to 

provide just compensation to the Plaintiffs for its talcing of Plaintiffs' real and personal property. 

109 1. This Defendant has proximately caused the Plaintiffs· real prope11ies including their 

homes to become partial and/or totally uninhabitable by its actions and/or inactions as set forth 
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herein resulting in invasive floodings into the Plaintiffs' real properties including homes and 

residences . 

1092. The Plaintiffs' damages set forth in the "Damage" Part of this Complaint were caused as 

a substantially direct and proximate result of Defendant's conduct in failing to redesign its PCSS 

Properties after knowing that the design and construction was dangerous. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's ''Relief' Paii 

COUNT 40: DISTRICT: U.S. FIFTH AMENDMENT: TAKING OF REAL AND 
PERSONAL PROPERTY 

1093. The Plaintiffs incorporate the prior averments in the Subpart entitled "Illinois 

Constitution Art. I, Sec. 15-Taking of Real Property." 

1094. The Fifth Amendment of the United States Constitution prohibits the taking of private 

prope1ty for public use without payment of just compensation to the citizen-victim of the taking 

including both real and personal property. 

1095. This Defendant violated the U.S . Constitution 's 5th A.mended by its conduct . 

1096. The Plaintiffs· damages set forth in the ''Damage'' Pa.ii of this Complaint were caused as 

a substantially direct and proximate result of Defendant's conduct in failing to redesign its PCSS 

Prope1ties after knowing that the design and construction was dangerous. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Pa.ii 

COUNT 41: DISTRICT: 42 USC SEC. 1983 

I 097. The Plaintiffs incorporate the preceding subparts entitled: "U.S . Fifth Amendment-

Taking of Real Property", "U.S. Fifth Amendment-Taking of Personal Property", ''Ill. Const. 

Ali. I, Sec. 15-Taking of Real and personal property'' and ' 'Ill.Const. Al1. I, Sec . 15-Taking of 

Personal Property .. , 
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PART IX. CLAIM AGAINST PARJ( RIDGE 

IX.A. OVERVIEW-PARK RIDGE-CAUSATION A .. ND RESPONSIBILITY 

1104. Causation: Despite having the most actual knowledge of Advocate flooding among the 

LPEs and in the best position to make changes to the Advocate-Gewalt Plans given the serious 

repetitive flooding bisto1y, Park Ridge did not compel Advocate and Gewalt to revise their North 

and South Development Plans to provide more stormwater storage on the North Development or 

South Development*. Nor did Park Ridge advise the District of the serious repetitive flooding 

problems. 

1104.1. ~e Park ~4laint:..'":s Santhlf)' Sea,vag~fuva.si,fyns: The Park Ridge "Ne!'H:t 

IX. B. FACTS RELEVANT TO TIIlS DEFENDANT 

1105. On September 13, 2008, Park Ridge deployed its police and/or Depru1ment of Public 

. Safety to Dempster Road near the Plaintiffs' Robin-Neighborhood. 

1106. On prior dates during flooding, Park Ridge deployed its police and/or Department of 

Public Safety to Dempster Road near the Plaintiffs ' Robin-Neighborhood*. 

1107. Before September 13, 2008, Park Ridge was well aware of the repetitive mvas1ve 

flooding into the Robin-Dee Community A..rea because prior storms had generated sufficient 

storm.water to produce street flo oding induding street flooding on Dempster Road and Robin 

Alley. 
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1108. Property under TIA: The Prairie Creek Stormwater System including the Ballard Basin, 

Pavilion Basin are within the jurisdiction of Park Ridge and are public improvements and 

propeities as defined in TIA Aiticle III, Sec. 3-101. As used herein , stormwater is ''prope1ty" or 

"personal prope1iy" per Chapter 745, Act 10, Article III at Section 10/3-101. 

09. £eniees fer £2:ai~r £e1,•.age Disposal: Tee Park Ibege PlaiE:4'iffs rcs~d@Heos in tk.e Pa.:4e 

Rid;c :rcrt}1 Ballard ~Iei;hbcr11ccd Y . .-c/2 s21-:iccd 1.:;· c. saFtltca:,• se-vva;e disposal jC\t·cr systcra 

o- ,.-rted 8:fid'or operat2d e:, :Peerk Ridge. 

10. Par!: Ridge :·:.11od :.nd::· ::pers.te:: ::::e lorn! snzi:ar:,· ~ribut:.:)" ni:.:r..ie:pal scx.Ye:-o ::.:: t:.1e 

P2rk ~i.;e I>:erth Ballard }:Jeighbarhe ccl.4\fftich 6ffe:i:w~-:e DstJ:ict's s01.vers anei :i:Frt21·ecpt-e¥5. 

11. Park R.jd,ge a:~'l@ Qis-erict c.sSt!mea respcnsibi1itie: ~: r se-;i12:;c d:sposal purst:un: :: a 

11 i 2. Park Ridge is responsible for stormwater _management within Park Ridge as it supervises 

all stormwater management projects including projects to pubuc improvements such as the 

PCSS ·s Ballard Basin and Pavilion Basin. 

1 i 13. Control of PCSS Components within Park Ridge Jurisdiction: Park Ridge had and 

has jurisdiction over the Prairie Creek Stormwater System within Park Ridge including its real 

property public improvement components in Park Ridge, by its undertaking and/or exercise of 

control (by statute, ordinance or other act with the force of law besides actual control) and/or 

other acts of dominion, Park Ridge OIMned, possessed and/or controlled the PCSS Basins and 

North Development Main Drain and other related real property and related estates and interests 

in the Prairie Creek Stonmvater System stormwater structures v,rithin Park Ridge. 

1114. Drainage Planning and System Engineering: Park Ridge planned or caused to be 

planned and designed or caused to be designed the public improvements of the PCSS storm.water 
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structures within its jurisdiction, namely the Ballard Basin, Pavilion Basin and North 

Development Main Drain and possibly the Dempster Basin if it receives Park Ridge 

storm water*. 

1115 . The Storm.water Plans for the No11h Development resulting in the existing drainage 

design and operation of the Ballard Basin, Pavilion Basin and Dempster and related drainage 

alterations was approved by Park Ridge before 2008 and any construction changes to said 

. structures were approved by Park Ridge substantially before September 13, 2008 with 

constrnction occurring substantially before that date and time. 

COUNT 45: PARK RIDGE: NEGLIGENCE: DOMINANT ESTATE OVERBURDENING 

1116. Plaintiffs restate and incorporate as the first paragraphs of this Count: (a) all prior 

paragraphs of this Part and (b) all paragraphs set forth in the Subparts in Prut IV, these Subpruts 

being entitled: IV.A., fV C. , IV.G .. and IV.I. a,-:id TV .AB. 

1117. Park Ridge knew or should have known of the foreseeable hrum of invasive flooding into 

the Plaintiffs' Area given Earlier Floodings and Eru·lier Flooding Studies. Pru·k Ridge knew of 

the earlier floodings as it deployed its police and/or public safety depru1ment to Dempster where 

it installed road blocks to prevent traffic from driving through Dempster south of the Advocate 

North Development and at the eastern border with Maine Township at Robin Alley*. Park Ridge 

police employees deploy saw or should have seen the invasive flooding into the Robin 

Neighborhood*. 

1118. Pru·k Ridge knew, agreed to and undertook to receive Upstream Prairie Creek Watershed 

storm.water into its No11h Development Segment including its North Deveopment Main Drain 

and attached Basins including the Ballard and Dempster Basins. 
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1119. Based upon this actual or constructive knowledge of reasonably foreseeable flo oding 

harm to Plaintiffs as contiguous downstream property O\,vners and possessors, Park Ridge owed 

non-delegable duties as a owner, manager and/or party in control of the PCSS within its 

jurisdiction (that is, the PCSS No11h Development Stormwater Public Improvements of the 

Basins and Main Drain) and under its control to properly manage stormwater so as to prevent 

foreseeable overburdening harm to foreseeable plaintiffs from stormwater exceeding the capacity 

of its PCSS st01mwater main drains and basins to capture and store 

1120. As an ov.rner, possessor, operator, manager and party-in-control of the PCSS Storm.water 

Public Improvements within Park Ridge, Park Ridge was under a non-delegable duty not to 

increase or accelerate or the volume, flow, and other physical characteristics of storm.water from 

its prope11y or otherwise overburden with stormwater the Plaintiffs' homes and properties, either 

with overburdening Park Ridge North Ballard Neighborhood Stormwater, PWC Upstream 

Storm\,vater or both. 

1121 . Park Ridge knew or should have known that the overburdening stormwater was generated 

by its Stormwater and/or PWC Upstream Stormwater and/or both combining. 

1122. Before 9-13 -2008, Park Ridge had reasonably adequate time, opportunity and ability to 

take corrective measures to remedy and/or protect the Plaintiffs against the foreseeable 

dangerous conditions existing on its PCSS Storm.water Public Improvements posed by excess 

storm.water. 

1123 . On September 13, 2008, excess accumulated stormwater from Park Ridge's PCSS 

Stormwater Public Improvements including its storm.water structures from these Basins 

catastrophically invaded the Plaintiffs. 
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1124. Park Ridge breached its duty not to overburden downstream Plaintiffs including by the 

following omissions: (a) failing to pump down the Basins before the September 13, 2008 storm; 

(b) failing to erect flood protection banier systems with raised discharge culvert elevations 

between its PCSS Storm.water Public Improvements of the Basins on the North Development and 

the Plaintiffs properties and (c) failing to detain and store storm.water until it could safely drain 

to the Main Drain. · 

1125. As a proximate cause of these breaches bf duties by Park Ridge, the Plaintiffs suffered 

and sustained actual injuries and damages set forth under in this Complaint's "Damage" Part. 

WHEREFORE, Plaintiffs request against Park Ridge the relief in this Complaint's "Relief' Part. 

COU1'fT 1~: PA.Fl<. RIDGE: CO?.{MO~J U\.1N PrEGLIG£NC• BA£i:;D UPON 
±<~SEE.\BLE HAPJ-4 

1 _26. P~.:.E.~i:':': :·cst:~t: --- -:~ :-:c2:=pc:·:-~t2 "c the fir:: ;;a:·agraj-'~s c:' ~r~: G:.t.:..:..~: Cc...~ a.I~ ~r:or 
! 

J:JfCYCat fereoeeel;k ben:a te foreseee!:,k p½Ctiiati#s s1:teh a.s tee Pl:afflt:ffs f::cffi e~f'eGosi·_.e 

stcn,s:.-.-c.ter enc22di::g t~1e cc.paei,ty e :=- the PCS£ te capture i-E sterage Urthe Be.s:::s. 

1 28. Before £eri:emeer 1:, 2008, P&rk Riige haa. reaso:J:aaly ~ttatc tim.c, app@rtl:l:flitya!i<l 

asiEty to take concefr:: m ec.sures to rem2dy an41or prot..-et the PlaiE:t:ffs agaim:Hhe rorcs~e 

29. 
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1 56. 

1 57. 

W=:::ld sot have erdMJ.c:riJy occun·:d b::t for tile .:1eg1i;cae.: cf Parle P ... idge relatin; tc i:s negl:ge:1t 

aq,eet:i.-e:13:;=-study, m~enaa:e, dcsigE:., eH;meerIBg, E.£t.d.1or eper@.4lsn af i1:s 2:t::bsi:Yely 

~:12 in..-asiYe flo o diug s::stamea. sy t:1e Pla::1tif:s. The Plamt:ffs ::.:d net eoi:t:ibH~e te the :loo ding. 

and sustained tla.e mjm'-ie3 oo:: a&m€.@es seHe-:rth ·.mde:· :.½e ·'Dasagc .. Part c:ttis Complc.:nt 

COlJNT 52: PARK RIDGE: NEGLIGENT NUISANCE 

11 60. Plaintiffs incorporate as the first paragraphs of this Count: (a) all prior paragraphs of this 

Part and (b) all paragraphs set fo11h in Part ''IV.N. Common Negligent Stormwater Nuisance 

Violations-from Properties under Park Ridge 's Jurisdiction-Legal Averments" and Part IV.P. '' 

Common Negligent Sanitary Nuisance Violations.'' 

1161. Park Ridge owned, operated, managed, maintained and/or controlled the PCSS 

Storm.water Improvements, the PCSS storm.water and the Park Ridge sanitary sewers within Park 

Ridge. 

1162. As set out in the prior negligence Counts in this Part, Park Ridge failed to reasonably 

design , engmeer, maintain, and/ or operate the PCSS Stormwater Improvements such as the 
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Basins and its other storm.water improvement property and Pai-k Ridge failed to reasonably 

operate its sanitary sewers by failing to prevent storm.water inflows and pumping out its sewers. 

1163. Park Ridge negligently caused an accumulation of stormwater from the Basins and its 

Storm water Structures Property to invade and interfere with all Plaintiffs on September 13 ,2 008 . 

1164. Park Ridge negligently caused an accumulation of sanitary sewage to invade Park Ridge 

residents in the Park Ridge North Ballard Neighborhood on September 13, 2008. 

1165. By causing sto:rmwater accumulated and controlled by Park Ridge to physically invade 

the Plaintiffs ' homes, Park Ridge negligently created a dangerous nuisance of excess 

accumulated storm.water which substantially and unreasonably interfered with all Plaintiffs. 

1166. By causing sanitary sewer water accumulated and controlled by Park Ridge to physically 

invade the Park Ridge Plaintiffs' homes, Park Ridge negligently created a dangerous nuisance of 

sanitary se'lvage v,·hicb substantially and umeasonably interfered i.Vith all Plaintiffs. 

1167. As a proximate cause of these nuisances caused and/or created by Park Ridge, the 

Plaintiffs suffered damages set forth under the "Damage" Prui of this Complaint. 

WHEREFORE, the both Maine Township and Park Ridge Plaintiffs request against Park Ridge 

the relief in the "Relief' Complaint Part. 

COUNT 53: PARK RIDGE: NEGLIGENT TRESPASS 

1168. Plaintiffs incorporate as the first paragraphs ofthis Count: (a) all prior paragraphs of this 

Part and (b) all paragraphs set forth in the Subparts IV.Q. and IV.S . 

1169 . Because Park Ridge's failed to act as set forth in this Part including but not limited to the 

failure to discharge by pumping existing, accumulated storm.water before the storm, before the 

Robin-Dee Community Main Drain runs full and before the surchru·ging of the Ballard, Pavilion 
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and Dempster Basins and Howard Comt Culvert , Park Ridge failed to reasonably manage 

stormwater on September 13, 2008 , proximately causing the Plaintiffs' invasive flooding. 

11 70. Because Park Ridge failed to fix its sanitary sewers from inflow/infiltration and to stop 

stormwater invasions, Park Ridge caused sanitary sewage invasions into the Park Ridge 

Plaintiffs' homes. 

1171. As a direct, immediate and foreseeable result of the foregoing acts and/or omissions of 

Park Ridge, Park Ridge caused storm.water to invade all Plaintiffs' persons and homes either 

through surface water and/or sanitary sewage containing storm.water. 

1172 . . Park Ridge had exclusive possession and control over the trespassing instrumentalities of 

the PCSS 's excess accumulated storm.water from the PCSS ' Basins and over its sewage system. 

1173. The Plaintiffs ,vere entitled to the exclusive enjoyment of their properties. 

1174. Park Ridge knew or should have kno'wn that its actions and/or inactions in failing rn 

control stormwater from the Basins and North Development would result in invasive flooding . 

117 5. Park Ridge negligently failed to monitor, investigate, study, inspect, clean, maintain, 

reparr, 1IDprove, design, redesign, plan and/or operate its PCSS Basin and properties and its 

sanitary sewers. 

1176 . As a direct and proximate result of the foregoing conduct by Park Ridge, . its 

instrumentality of excess accumulated storm.water physically invaded all Plaintiffs' homes on 9-

13-2008, proximately causing the Plaintiffs' Damages set fo1ih in the Damage Part. 

1177. As a direct and proximate result of the foregoing conduct by Park Ridge, its 

instrumentality of sanitary sewage physically invaded Park Ridge Plaintiffs ' homes on 9-13-

2008, proximately causing the Plaintiffs' Damages set fo1ih in the Damage Prui. 

TzakisBergr9CH6159Amndd5 thAmndCompAmndngOnlyOnitsFace-Jan-13-2012Page 240 

RA114 of 218



SUP C 270

1178. The Plaintiffs did not consent for Park Ridge's excess storm.water or sanitary sewer water 

to physically interfere with Plaintiffs' exclusive use and occupancy of the their homes. 

1179. The Plaintiffs' injuries and damages were caused by the dangerous and calamitous 

occurrence of invasive storm.water fl.oodings on 9-13-2008 from Park Ridge properties both 

PCSS storm.water structures and its sanitary sewerage system. 

1180. The excess accumulated storm.water which entered and physically invaded Plaintiffs' 

homes and prope1ties interfered with Plaintiffs' interests in the exclusive possession of their 

homes. 

1181 . The sanitary sewer water which entered and physically invaded Park Ridge Plaintiffs' 

homes interfered with Plaintiffs' interests in the exclusive possession of their homes. 

11 82. The excess accumulated storm.water which entered, settled and physically invaded 

Plaintiffs ' homes and property constituted a negligent trespass upon and into the Plaintiffs· 

homes. 

1183. The sanitary sewer water which entered, settled and physically invaded Park Ridge 

Plaintiffs' homes and prope1ty constituted a negligent trespass upon and into the Park Ridge 

Plaintiffs ' homes. 

1184. Park Ridge is liable to the Plaintiffs for negligent trespass because Park Ridge caused 

harm to the legally protected interests of the Plaintiffs including harm to the exclusive, quiet 

enjoyment of their land, homes and properties by causmg instrumentalities, namely 

"Stormwater" and/or stormwater-santiruy sewer water, to enter upon the property of the 

Plainitffs without their consent. 

1185. As a proximate cause of this trespass caused and/or created by Park Ridge, the Plaintiffs 

suffered damages set forth under the "Damage'' Prut of this Complaint. 
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WHEREFORE, the Plaintiffs request against Pru·k Ridge the relief in the "Relief' Complaint Part. 

a-isregord fer the Plamtiffs' sc.fsty, v.:tie:J3. cwto include but are not hi:mited t-B=-1-es---Jelibetatc Bile 

bar:-ier:~ :r pera::ar~@&tl:,·, -~~v"itb ~ p:.:u ... p sta~icn c.:id b::i;fr 1.:e: ws , :to:-ag:.: tereeeivc stoHF...s such as 

the Sept:rnber 1 ~, ,,008 stc:a:i. 

COUNT 55: PARK RIDGE: INTENTIONAL NUISANCE 

i 188 . Plaintiffs incorporat e as the fast paragraphs of this Count: (a) all prior paragraphs of this 

Part and (b) all paragraphs set forth in the Subparts IV.U. and IV. W. 

1189 . Park Ridge O\,vned, operated, managed, maintained and/or controlled drainage 

components and/or drainage structures including the Ballard, Pavilion and Dempster Basins from 

which the excess accumulated stormwater nuisance invaded Plaintiffs ' persons and homes. 

1190. As a direct and proximate result of Park Ridge's intentional failures to act to pump down 

the Basins, and to increase temporary storage through . temporary barrier methods such as 

sandbags , Plaintiffs suffered damage set out in tbis Complaint ''Damages" Part. 

\VHEREFORE, Plaintiffs request against Park Ridge the relief in this Complaint's "Relief' Pa.11. 
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COUNT 56: PARK RIDGE: INTENTIONAL TRESPASS 

1191. Plaintiffs incorporate as the first paragraphs ofthis Count: (a) all prior paragraphs of this 

Pari and (b) all paragraphs set f011h in the Subpari IV.X. and IV. Z. 

1192. Par·k Ridge knew to a substantial legal certainty and to a high degree of certainty that its 

actions and/or inactions would result in invasive flooding into the Plaintiffs ' homes during a 

rainfall like the September 13, 2008 rainfall from the Ballard Basin and the Dempster Basin. 

1193. The Plaintiffs' damages set forth in the "Da.rnage'' Par1 of this Complaint were caused as 

a substantially direct and proximate result of Park Ridge's intentional conduct by intentional 

failing to collect storm.water from the known dangerous and calamitous storm occu.n-ence of the 

9-13-2008. 

WHEREFORE, Plaintiffs request against Park Ridge the relief in this Complaint's '"Relief' Pa:11. 

COUNT 57: PARK RIDGE: ART. III. SEC. 3-102A STATUTORY DUTY TO l\JAINTAL~ 
PROPERTY 

1194. The Plaintiffs restate the preceding paragraphs. 

1195. Article III, Section 102(a) (745 ILCS 10/3-102(a)) provides that a a local public entity 

has the duty to exercise ordinary care to maintain its property in a reasonably safe condition. 

1196. · Stormwater invaded from Park Ridge's defectively maintained PCSS North 

Development's Ballard and Pavilion Basins and North Development Main Drain. 

1198. The Plaintiffs' damages set forth in the "Damage" Part of this Complaint were caused as 

a substantially direct and proximate result of Park Ridge 's conduct in failing to redesign its 

PCSS Properties after kno\ving that the design and construction was dangerous. 

\VHEREFORE, Plaintiffs request against Park Ridge the relief in this Complaint's "Relief' Pan 
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COUNT 58: PARK RIDGE: ART. ill. SEC.103 STATUTORY DUTY TO REJ\1EDY A 
DA.J\TGEROUS PLAN 

1199. The Plaintiffs restate the preceding paragraphs. 

1200. LPE-Approved Plan Creating Dangerous Condition: Article III, Section 102(a) of the 

Tort-Immunity Act (745 ILCS 1Oi3-103(a)) provides that a local public entity is liable for an 

approved plan, if after the execution of such plan or design, the planned improvement 's use has 

created a condition that it is not reasonably safe. 

1201. Park Ridge approved all Prairie Creek Storm.water System Plans including the North 

Development Maii:J. Drain with the Ballard and Pavilion Basin and the Dempster Basin Plan. 

1202. Park Ridge approved the RN Plat Plan and DN Plat Plan including relating to storm.water 

management. 

1203. Park Ridge approved the Robin Neighborhood Main Drain, the Howard Cowi Culve1i, 

the Dee N eighborhood Stormwater Pipe per the R.i\7 Plat Plan and DN Plat Plan':' _ 

1204. Park Ridge approved all other public improvements to the PCSS including its Main Drain 

and all tributary sewers *. 

1205. Park Ridge approved the RN Plat Plan and the DN Plat Plan in i 960-i 96 i. 

1206. By September 13, 2008, it was open and obvious that its approved Plans for the Prairie 

Creek Storm.water System's public improvements including its initial approved original Ballard 

Basin design and Pavilion Basin design were dangerously defective as ongoing flooding, 

including home-invasive flooding in 198 7 and 2002, and other land-invasive flooding before 

September 13, 2008 had occurred. 

1207. Pursuant to 745 ILCS 10/3-103, Park Ridge owed a general duty to conect known unsafe 

conditions related to the design and/ or engineering of the PCSS and breached these duties by not 

redesigning its plans . 
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1208. Relating to its sanitary sewers, Park Ridge also knew about inflow and infiltration 

including from stormwater inflow and infiltration during prior sto1ms into its sanitary sewers but 

failed to eliminate this source of stormwater inflow and infiltration including from storm.w ater 

surface flooding which occU1red September 13 , 2008. 

1209. The Plaintiffs' damages set fo11h in the "Damage" Part of this Complaint were caused as 

a substantially direct and proximate result of Park Ridge's conduct in failing to maintain its 

PCSS Improvements and its sanitary sewerage system. 

WHEREFORE, Plaintiffs request against Park Ridge the relief in this Complaint's "Relief' Part 

COlJ)JT 59: P.\.RKRIDG,..,: 79 Il::CS ?€05 !19: S.6i,N1TARY DISTRJGT I :b:\EILITY 
1 10. The . PlaiE:tiffs restate the preccdH'l:g para;rai,hs Bc:udi.Rg Sub13E.H13 IV .A.,P/.D, P.'.J:.., 

p,r.11., P/.}.1., P/.S ., P/.~. 

1p 1. 
i 
' ir 2. 

I "' e0.:.'19. 

P 13. .:r1te Pea:: Rid+;e=~ffo' koffic.;.-wore "·.v¥t:filft :~10 :.-i5-~rict" 1.~,he meffil:li:l:g Or 'i n l I J 

1 14. Perk Ridge G\YRcd &ad epcra~ei :ri::.:tcry or lateral rutt.rieipa~ saz::a.ry street sei.¥,""Brs :s 

lrnpror~~ern@Bf~ 7:'itf:in: tl1e 1ueanlr .. g af 70 ILG£ 2905 . .1 19_ 

a;¥tth:i-£ tl:ee mc8:iilE.f af:9 ILCS 2€05 '19. 
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..-i:c1a~ic3 cf 70 ILCS 26051! 9. 

18. The P0 r±c Pd:1.ge P~iffs' dOC1ages ~~:ert 12 in tho '·Dama;e~· Psi cf this Csr2 ;:lai::~ 

Y/@rc ca::s@d as a substantially d:.rect and pro:~in;ate restilt :.f Park Ri~.;e's condact in failh~g ~c 

m-aintaiFr/2:ts sa::a.itai'} se-...-ers. 

\S/HEREFORE, Park Rldgs Plakntiffs request ::gainst F&rk Rid;e the relief E tf'is Comp:aL,t's 

COUNT 60: PARK RIDGE: ILLINOIS CONST. ART. I. SEC. 15: TAKJNG REAL AN"D 
PERSONAL PROPERTY 

1219. The Plaintiffs restate the preceding paragraphs. 

1220. Article L Section 15 of the Illinois Constitution prohibits the taking of private prope1iy 

for public use \Vithout payment of just compensation to the victims of the taking. 

1221. Per Article I, Section 15 of the Illinois Constitution, Park Ridge was under a duty to 

provide just compensation to the Plaintiffs for its taking of Plaintiffs' real and personal property . 

1222. Park Ridge has proximately caused the Plaintiffs' real properties including their homes to 

become partial and/or totally uninhabitable by its actions and/or inactions as set forth herein 

resulting in invasive floodings into the Plaintiffs ' real prope1iies including homes and residences. 

1223. The Plaintiffs· damages set fo11h in the "Damage" Part of this Complaint were caused as 

a substantially direct and proximate result of Park Ridge's conduct in failing to redesign its 

PCSS Prope11ies after knovving that the design and construction was dangerous. 

Vv"HEREFORE, Plaintiffs request against Park Ridge the relief in this Complaint's ''Relief' Pan 
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COUNT 61: PARK RIDGE: U.S. FIFTH AMENDMENT: TAKING OF REAL AND 
PERSONAL PROPERTY 

1224. The Plaintiffs incorporate the prior averments in the Subpart entitled "Illinois 

Constitution Art. I, Sec. 15-Taking of Real and personal prope1ty. " 

1225. The Fifth Amendment of the United States Constitution prohibits the taking of private 

property for public use without payment of just compensation to the citizen-victim of the taking 

real and personal property. 

1226. Park Ridge violated the U.S. Constitution's 5th Amended by its repetitive flooding, 

flooding some plaintiffs twice, three times and more, said repetitive floodings constituting a 

talcing of real and personal property. 

1227. The Plaintiffs ' damages set forth in the "Damage" Part of this Complaint were caused as 

a substantially direct and proximate result of Park Ridge's conduct in failing to redesign its 

PCSS Properties after knowing that the design and construction \Vas dangerous . 

WHEREFORE, Plaintiffs request against Park Ridge the relief in this Complaint's "Relief• Pait 

COUNT 62: PARK RIDGE: 42 USCSEC.1983 

1228. The Plaintiffs incorporate the preceding subpaits entitled: "U.S. Fifth Amendment-

Taking of Real and personal property", "U.S . Fifth Amendment-Talcing of Personal Property", 

' 'Ill. Const. Art. I, Sec. 15-Taking of Real and personal property'' and "Ill.Const. Art. I, Sec. 15-

Taking of Personal Property." 

1229. Relating 'to 42 Section§ 1983, Park Ridge was acting under color of law in violation of 

these constitutional provisions , thereby violating 42 U.S.C. Sec. 1983. 

1230. Park Ridge is a "person' ' as used in the phrase "(E)very person who, under color of any 

statute, ordinance, regulation, custom or usage . . . " 
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PART X. CLAIM AGAINST MAINE TOWNSHIP 
A. FACTS RELEVA.l"'\TT TO MAINE TOWNSHIP 

1234. These averments apply to Maine Township (herein "Maine"). 

1235. In the hours before the September 13, 2008, the Maine Township Highway Depai1ment 

had mobilized and/or readied trucks for sand delivery to- the Robin-Dee Neighborhood in 

anticipation of flooding from this storm. After the rain, Maine Township actual did send trucks 

with sand and sandbags to the Robin-Dee Community although too late, being sent after the 

flooding had already occmTed. 

1236. On many prior occasions, Maine Township was aware of the catastrophic flooding into 

the Robin-Dee Community and had mobilized its trucks and other vehicles for sandbag delivery. 

1237. Maine Township before, during and/or after had plans developed to improve the Robin 

Neighborhood Main Drain. However, these Plans were abandoned, probably because they did 

not increase the capacity of the Dee Neighborhood Stonnwater Pipe* . 

1238. Property under TIA: All PCSS Robin-Dee Community Segment Storm\-vater 

Improvements (includi.."1.g the Howard Comt Culve11 and Dee Neighborhood Stormwater Pipe 

(which was the Robin-Dee Community Main Drain) and connected storm.water structures and 

drains) are within the jurisdiction of Maine To'Wnship and are public improvements and 

prope11ies as defined in TIA Article III, Sec . 3-101. As used herein, stormwater is "property'' or 

"personal property" per Chapter 745, Act 10, Article III at Section 10/3-101. 

1239. Maine is responsible for stonnwater management within Maine as it supervises all 

stormwater management projects including projects to public improvements such as the PCSS's 

Robin Neighborhood Main Drain (for which it dre\-v up plans but abandoned these plans) and the 

Dee Neighborhood Main Drain (which is the 60'' Dee Neighborhood Storm.water Pipe). 

TzakisBergr9CH6159Amndd5 thAmndCompAmndngOnly0nitsFace-Jan-13-2012Page 249 

RA122 of 218



SUP C 279

1240. Control of PCSS Components within Maine: Maine had and has jurisdiction over the 

Prairie Creek Stormwater System within Maine including its real property public improvement 

components in Maine. By its undertaking and/or exercise of control (by statute, ordinance or 

other act vv1th the force of law besides actual control) and/or other acts of dominion, Maine 

owned, possessed and/or controlled the PCSS ' s Howard Comt, Dee Neighborhood Stormwater 

Pipe and other related real property and related estates and interests in the Prairie Creek 

Stonnwater System stormwater improvements within Maine. 

1241. Drainage Planning and System Engineering: This Defendant planned or caused to be 

planned and designed or caused to be designed the public improvements of the PCSS stormwater 

structures within its jurisdiction. 

1242 . The Ston:nwater Plans resulting in the existing drainage design and operation of the 

Robin and Dee Neighborhood Main Drains and related drainage alterations \Vas approved by 

this Defendant before 2008. 

1243. No construction changes to said structures have been planned by this Defendant since the 

initial Howard Court and Dee Neighborhood Storm.water Pipe construction before or in the 

1960s. 

CO'CNT 64: MA..1.11'-."E TOWNSHIP: NEGLIGENCE: DOMINAl"1T ESTATE 
. OVERBlJRDENING 

1244. Plaintiffs restate and incorporate as the first paragraphs of this Count: (a) all prior 

paragraphs of this Part and (b) all paragraphs set forth in the following Subparts: IV.A., IV.C., 

IV.F. , IV.G., IV.I. and IV.AB. 

1245. Defendant knew or should have known of the foreseeable harm of invasive flooding into 

the Plaintiffs' Area given Earlier floodings and Earlier Flooding Studies. 
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1246. Defendant knew, agreed to and undertook to receive N orth Development and Upstream 

Prairie Creek Watershed storm.water into the Robin-Dee Community Main Drain between Points 

Cl-C2 and Point J. 

124 7. Based upon this actual or constrnctive knowledge of reasonably foreseeable flooding 

harm to Plaintiffs as contiguous dov.'TIStream property owners and possessors, Defendant owed 

non-delegable duties as a owner, manager and/or party in control of the PCSS Robin-Dee Main 

Drain within its jurisdiction and control to properly manage storm.water under Defendant's 

ownership, control, supervision, and/or management so as to prevent foreseeable overburdening 

harm to foreseeable plaintiffs from excessive, overburdening storm.water exceeding the capacity 

of its PCSS stormwater main drains and basins to capture and maintain storage of excess 

storm.water 

1248. As an owner. possessor, operator, manager and pmty-in-control of the PCSS storm:water 

structures within its jurisdiction, this Defendant was under a non-delegable duty not to increase 

or accelerate or the volume, flow, and other physical characteristics of stormwater from its 

property or otherwise overburden with stormwater the Plaintiffs' homes and properties , either 

with overburdening its Property Storm.water, overburdening PWC Upstream Storm.water or 

both. 

1249 . Defendant knew or should have known tbat the overburdening stormwater was generated 

by its tributary storm.water sewer Stonnwater and/or PWC North Development and Upstream 

Storm.water and/or both combining entering the Robin-Dee Community Main Drain. 

125 0. Before 9-13-2 008, Defendant had reasonably adequate time, oppo1iunity and ability to 

take conective measures to remedy and/or protect the Plaintiffs against the foreseeable 
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dangerous conditions existing on its PCSS Improvements including the Howard Court Culve11 

and Dee Neighborhood Storm\vater Pipe posed by excess storm.water. 

1251. On September 13, 2008, excess accumulated stormwater from its PCSS prope11Y 

including its stormwater structures from these Basins catastrophically invaded the Plaintiffs. 

1252. Defendant breached its duty not to overburden do'Nnstream Plaintiffs including by the 

following omissions: (a) failed to plug the Robin Alley Culverts, (b) failing to erect flood 

protection batrier systems between Advocate North Development prope1ty and the Pla:intiffs 

property and (c) failing to detain stormwater until it could safely drain to the Main Drain. 

125 3. As a proximate cause of these breaches of duties by Defendant, the Plaintiffs suffered and 

sustained actual injuries and damages set forth un.der in this Complaint's "Damage" Part. 

Vv'HEREFORE, Plaintiffs request against Defendant the relief in this Compiaint 's "Relief' Part. 

I CQl_'~t17 05 ~ ~.f. ·' T~IE TO\' /?>:S}HP:=#zGL!G·E~~CE .B,\Ss-G=tirG?J ~or~r g_e~.'\£Ll!s i 1. ".:RJ>,4 
1154 P-J:t .. ~.i-:~~~~= :-.:stat: Ciz2 i:z.:.::·; ::·:r : : .. s ~~.}€= =t= z-s: ~c.J:.t;:·:-;.l:o :£- ~:~: C:: unt: (a; ; ~ A!E'Y 

1 55 . &~-eE:-daat c·.ved aonc...red@gE .. ble legal d~s to ~be Pl&m.ti:E t:, prcperl) · ra.&nr~a 

s4€fr:.JY:at©½· u.Tl:d::::· De::.:ndant's 0·1r~il>• El'lEffi:agome:a:. s1::per,-w1:on :m:::.'sr esntrol so as ts 

pre;-cn~ :orcsoea:blc l?t&:·ra to fsrescec..1.:lc .. J3 laH1tif:s suck c.s tile Plah-:tif:s frs.n 21cc css:-: 2 

56. Before Septen~er i 2~ :2 008\ Defend:a:1t had reaseocb:y a<le~e-+i:nse, cpportunit5~ errd 
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l J74. ~cleE.t-b:-ec.ch::a :bese Jt:~es inch!!iRt; bu: not l.imi:cd t0 fee 1e;r-cr"t€fi@G relcr'.:in; 1:h@ I l"-: 1u--- •- ,-e-:il,..- . ·· ·-ae.~; "'= ··"-"".d..:--"'"'"'--·•--·-•-t-h..z:-V,(' 0 C' n _,.: .• " -- ~ ,,_;_ n.~ ra-rr 1 c .-c _ r--~ ..... .::,-n-m-~~ .. -..71: .... - .e,_ ..... ,;;:=e:t_,. !5'~ ... - ...... -rn. 

l 75 Be.Jes tip Gfr the 200:: F102dH:g=aE::=&{B,e!. mfefi:e-6.tWE, D~El.B:Frt Y.'.:1S under G du:/ t: 

Rebm--&e~-z D:ai..;;a_ and (ii) E.:.lin;'-to e:·ea-te a pCn3c.a:ae,ut Ba¥rier-ber=a: bet1.-.-2CFi Re bin :\11-ey 

77. As a J3roxi£1ate er.use of these a:,d etaer ereaehcs cf dut~es 1:J:,- Defrntlant, t11c Piai¥J:ti~fs 

Stl:ffsred aad sustr.ined the iaju:ies and d8fila_;es set fart]a l:ffie.:er this Ccm-plam: ''Dffifra,ge" Part. 

COUNT 68: MAINE TO\VNSHIP: 1''EGLIGENCE: RES IPSA LOQUITUR
STORlvfW ATER 

1:78. Plaintiffs restate a.11d incorporate as the first paragraphs cf this Com:t: (a) all pric-1 

paragraphs of this Pan and (b) all paragraphs set fo11h in the Subpai1s IV.I. entitled "IV.J. 

Common Negligence-Res Ipsa Loquitur-Stormwater System-Breaches of Duty-Legal 

Averments'' and Subpart IV.K. entitled "IV.K. Co:ro.rnon Negligence-Res Ipsa Loquitur-

Storm.water System-Within Jurisdiction of Maine-Breaches of Duty Legal Averments" . 

1279. This Defendant exclusive owned, controlled and operated the PCSS Robin-Dee 

Community Main Drain including the Hovvard Court Culvert and Dee Neighborhood Storn1water 

Pipe. 

1280. The invasive f1ooding suffered by the Plaintiffs would no t have ordinai·ily occurred but 

for the negligence of this Defendant relating to its negligent inspection, study, maintenance, 

design, engineering, and/or operation of its exclusively controlled PCSS Improvements .. 
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1281. Maine's operation of its exclusively controlled Robin-Dee Main Drain proximately 

caused the flo oding sustained by the Plaintiffs. The Plaintiffs did not contribute to the flooding . 

1282 . As a proximate cause of these breaches of duties by this Defendant, the Plaintiffs suffered 

and sustained the injuries and damages set forth under the "Damage" Part of this Complaint. 

WHEREFORE, Plaintiffs request against Defendantthe relief in this Complaint's "Relief' Part. 

COUNT 69: MAINE TOWNSHIP: NEGLIGENT NUISANCE 

1283. Plaintiffs incorporate as the first paragraphs ofthis Count: (a) all prior paragraphs of this 

Part and (b) all paragraphs set forth in Part IV.O. 

1284. This Defendant owned, operated, managed, maintained and/or controlled the stormwater 

sewers within Mame and the PCSS Robin-Dee Community Main Drain.. 

1285. As set out in the prior negligence Counts in this Pai1, this Defendant failed to reasonably 

design, engineer, maintain, and/or operate the PCSS Robin-Dee Main Drain. 

1286 . This Defendant negligently caused an accumulation of stormwater from its PCSS R obin-

Dee Main Drain to invade and inte1fere with the Plaintiffs on 9-13-2008. 

1287. By causing stormwater accumulated and controlled by this Defendant to physically 

invade the Plaintiffs ' homes, this Defendant negligently cr.eated a dangerous nuisance of excess 

·accumulated stormwater which substantially and unreasonably interfered with all Plaintiffs. 

1288: As a proximate cause of these nuisances caused and/or created by this Defendant, the 

Plaintiffs suffered damages set forth under the "Damage" Pai1 of this Complaint. 

WHEREFORE, the Plaintiffs request against Defendant the relief in the "Relief' Complaint Part . 

COUNT 70: MAINE TOvVNSHIP: NE'GLIGENT TRESPASS 

1289. Plaintiffs incorporate as the first paragraphs of this Count : (a) all prior paragraphs of this 

Paii and (b) all paragraphs set fo11h in the Subpa.11 IV.R .. 
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1290. Because Defendant's failed to act as set forth in this Part including but not limited to the 

failure to sandbag the Robin Alley in all of its low elevations between Robin Alley and 

Advocate's North Development and failing to reconstruct the Robin-Dee Community Main 

Drain and Howard Court Culvert, this Defendant failed to reasonably manage stormwater on 

September 13, 2008, proximately causing the Plaintiffs ' invasive flooding . . 

1291 . As a direct, immediate and foreseeable result of the foregoing acts and/or omissions of 

this Defendant, this Defendant caused storm.water to invade all Plaintiffs ' persons and homes 

either through surface water and/or sanitary sewage containing stormwater. 

1292. This Defendant had exclusive possession and control over the trespassing 

instrumentalities of the PCSS 's excess accumulated storm.water from the Main Drain. 

1.293. The Plaintiffs were entitled to the exclusive enjoyment of their properties. 

1294. This Defendant knew or should have k.no·w11 that its actions and/or inactions in failing to 

control storm\va.ter from the Main Drain and the North Development would result in flooding. 

1295. This Defendant negligently failed to monitor, investigate, study, inspect, clean, maintain, 

repair, improve, design, redesign., plan and/or operate its PCSS Main Drain. 

1296. As a direct and proximate result of the foregoing conduct by this Defendant, its 

13-2008, proximately causing the Plaintiffs' Damages set forth in the Damage Part. 

1297. The Plaintiffs did not consent for its excess stormwater water to physically invade and 

interfere with the exclusive use and occupancy of the Plaintiffs' homes and property. 

1298. The Plaintiffs ' injuries and damages \.Vere caused by the dangerous and calamitous 

occurrence of invasive stonnwater f1oodings on 9-13-2008 from 1\faine 's Main Drain. 
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1299. The excess accumulated stonnwater which entered and physically invaded Plaintiffs' 

homes and properties interfered with Plaintiffs ' interests in their homes ' exclusive possession. 

1300. The excess accumulated stormwater which entered, settled and physically _ invaded 

Plaintiffs' homes and prope11y constituted a negligent trespass upon and into the Plaintiffs ' 

homes. 

1301. This Defendant is liable to the Plaintiffs for negligent trespass because this Defendant 

caused harm to the legally protected interests of the Plaintiffs including harm to the exclusive, 

quiet enjoyment of their land, homes and properties by causing instrumentalities, namely 

"Stormwater" to enter upon the property of the Plainitffs without their consent. 

1302 . As a proximate cause of this trespass caused and/or created by this Defendant, the 

Plaintiffs suffered damages set forth under the "Damage" Part of this Complaint. 

VlHEREFORE, the Plaintiffs request against Defendant the relief in the "Relief' Complaint Part. 

I cso~,JT 11: MAIN.; rs1,1.11i:rsmr: GRoss 0mouo:c:t>:CE 
1 03 . Plaintiffs illcerpore..t2 as t!re fi~·st pare;raphs cf t~::is Co::n:: (et; ::t prior p.:-..:·a;:·c..phs :, 7~ ~b:s 

1 04. -HY 8::ts a-:Rd om:issi.o'r:l:s v:l::ere ecm~~ed m1dcr 2:rmm:stanees mthi:b½tiong a .:-ecU2s: 

ffi~onal fc.ilur---es ts act:a-ffi~~c) c:~r tsm:pcrariiytln-oetgk p::w;illg Sa .v.a an~ tempe-=Fry 
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COUNT 72: MAINE TOWNSHIP: INTENTIONAL NUISANCE 

1305. Plaintiffs incorporate as the first paragraphs of this Count: (a) all prior paragraphs of this 

Part and (b) all paragraphs set forth in the Subpart N .O. 

1306. Defendant owned, operated, managed, maintained and/or controlled drainage components 

and/or drainage structures of the Robin-Dee Main Drain which the excess accumulated 

storm.water nuisance invaded Plaintiffs' persons and homes. 

1307. Defendant failed to reasonably design, engineer, maintain, and/or operate the PCSS 's 

Robin-Dee Main Drain (Points Cl-C2 through Point J). 

1308. Defendant intentionally caused excess accumulated stormwater to invade from upstream 

storm.water invading and surcharging the Robin-Dee Main Drain .. 

1309. As a direct and proximate result of the Defendant's intentional failures to act to cTeate a 

banier of sand bags between the Dee-Robin Community and Advocate Development Prope11y. 

Plaintiffs suffered damage set out in this Complaint "Damages" Pan. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part. 

COUNT 73: MAINE TOWNSHIP: INTENTIONAL TRESPASS . 

1310. Plaintiffs incorporate as the first paragraphs of this Count: (a) all prior paragraphs of this 

Pa11 and (b) all paragraphs set forth in the Subpati N.V. 

1311. Defendant lmew to a substantial legal ce11ainty and to a high degree of ce11ainty that its 

actions and/or inactions would result in invasive flooding into the Plaintiffs ' homes during a 

rainfall like the September 13, 2008 rainfall from the Ballard Basin and the Dempster Basin. 

COU1 T 74: :\1.A.INE TO\VNSHIP: ART. III. SEC. 3-102A STATUTORY DUTY TO 
MAINTAIN PROPERr1' 

13 12. The Plaintiffs restate the preceding paragraphs. 
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1313 . Article III, Section 102(a) (745 ILCS 10/3-102(a)) provides that a a local public entity 

has the duty to exercise ordinary care to maintain its property in a reasonably safe condition. 

1314. Stormwater invaded from Maine's defectively maintained PCSS Main Drain. 

Sanitru.y sewage invaded by Maine's defects in its sewers which allowed storm.water to 

invade and surcharge its sewers . 

1316. The Plaintiffs' damages set fo1ih in the "Damage'' Prut of this Complaint were caused as 

a substantially direct and proximate result of Defendant's conduct in failing to redesign its PCSS 

Main Drain after knowing that the design and construction was dangerous as lacking conveyance 

capacity. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief ' Pru.i 

COUNT 75: MAINE TOWNSHIP: ARTICLE Ill. SEC. 103 STATUTORY DUTY TO 
RElVIBDY A DANGEROUS PLAN 

13 17. The Plaintiffs restate the preceding pru.·agrapbs. 

1318. LPE-Approved Plan Creating Dangerous Condition: A .. rticle III, Section l 02(a) of the 

Tort-Immunity Act (745 ILCS 10/3-103(a)) provides that a local public entity is liable for an 

approved plan, if after the execution of such plan or design, the planned improvement's use has 

created a condition that it is not reasonably safe. 

1319. This Defendant approved all Prairie Creek Storm.water System Plans relating to Maine 

Township including the Norih Development Main Drain with the Ballard and Pavilion Basin, the 

Robin Neighborhood Main Drain, the Howard Cami Culve1i, the Dee Neighborhood Stormvvater 

Pipe and all other PCSS public improvements including its Main Drain and tributru.y sewers *. 

1320. By September 13 , 2008, it was open and obvious that its approved Plans for the Prairie 

Creek Stormwater System's public improvements were dangerously defective as ongoing 
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floocling, including home-invasive flooding in 1987 and 2002, and other land-invasive flooding 

before September 13 , 2008 had occu..rTed. 

1321. Pursuant to 745 ILCS 10/3-103, this Defendant owed a general duty to correct known 

unsafe conditions related to the design and/or engineering of the PCSS and breached these duties 

by not redesigning its plans. 

1322. The Plaintiffs' damages set forth in the "Damage'' Pait of th.is Complaint were caused as 

a substantially direct and proximate result of Defendant 's conduct in failing to maintain and 

redesign its PCSS Robin-Dee Main Drain. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part . 

COUNT 76: :1\1AINE TOWNSHIP: ILLINOIS CONST. ART. I, SEC. 15: TAKING REAL 
AND PERSONAL PROPERTY 

The Plaintiffs restate the preceding paragraphs. 

1324. Article I, Section 15 of the Illinois Constitution prohibits the taking of private property 

for public use \.vithout payment of just compensation to the victims of the taking. 

1325. Per A1ticle I, Section 15 of the Illinois Constitution, this Defendant was under a duty to 

provide just compensation to the Plaintiffs for its taking of Plaintiffs ' real and personal property. 

1326. This Defendant has proximately caused the Plaintiffs' real properties including their 

homes to become pa:11ial a:nd'or totally uninhabitable by its actions and/or inactions as set forth 

herein resulting in invasive floodings into the Plaintiffs' real properties including homes and 

residences. 

1327. The Plaintiffs' damages set fo11h in the "Damage'' Part ofthis Complaint were caused as 

a substantially direct and proximate result of Defendant's conduct in failing to redesign its PCSS 

Robin-Dee Main Drain and in failing to sa:nd bag a banier to No1th Development storm.water 

after knowing that the design and constmction was dangerous. 
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1504. The Fifth Amendment of the United States Constitution prohibits the taking of private 

property for public use without payment of just compensation to the citizen-victim of the ta.king 

including real and personal property. This Defendant violated the 5th Amended by its conduct. 

1505. The Plaintiffs' damages set forth in the "Damage" Pait of this Complaint were caused as 

a substantially direct and proximate result of Defendant's conduct in failing to redesign its PCSS 

Properties after knowing that the design and construction was dangerous. 

\VHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part 

COUNT 107: COUNTY: 42 USC SEC. 1983 

1506. The Plaintiffs incorporate the preceding subparts entitled: "U.S. Fifth Amendment-

Taking of Real and personal prope1ty", "U.S. Fifth Am.endment-Talcing of Personal Property'', 

"Ill. Const. Art. I, Sec. 15-Talcing of Real and personal prope1ty" and "Ill.Const. A...rt. I , Sec . 15-

Taking of Personal Property.·• 

1507. The County's (a) failure to compel the redesign of the PCSS Public Improvements 

including the Robin-Dee Community & No1th Development Main Drains and Basins and (b) 

failure to provide emergency response to Plaintiffs· foreseeable flooding violated 42 USC § 1983. 

1508. The Plaintiffs' damages set forth in the "Damage'' Pait of this Complaint were caused as 

a substantially direct and proximate result of Defendant's conduct in failing to redesign its PCSS 

Properties after knowing that the design and construction was dangerous. 

WHEREFORE, Plaintiffs request against Defendant the relief in this Complaint's "Relief' Part. 

COlJNT 108: EQUITABLE RELIEF PER TORT-IMMlJNITY ACT 
1509. Plaintiffs restate all prior paragraphs within this Part as the first paragraphs of this Count. 

WHEREFORE, Plaint iffs request against Defendant the relief in this Complaint ·s "Relief' Pa11. 

PART XIII: DAM.c\.GES 
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1510. This Pari is refe1Ted to in other Parts as the ''Damages" Pa.1is . This Pa.ii and all following 

averments are incorporated into each Count of this Complaint in all Parts. 

1511. As set fonh in this Pa.1i, each member of the Robin-Dee Community Area Plaintiff Class 

including each member of the Dee Neighborhood Plaintiff Subclass within the larger Robin-Dee 

Community Area Plaintiff Class has suffered personal injury ("personal ir1jury" referring herein 

to a person's stress, anxiety and annoyance and related emotions) and property damage. 

1512. All personal injmy and property damage sustained by the Ro bin-Dee Community Area 

Plaintiff Class was the result of the sudden. dangerous and calamitous occurrence on September 

13, 2008 resulted in personal injury and property damage when flooding storm.water violently 

invaded each person's land, residence and other property and violently invaded each person' s life 

and person, all such persons being members of the Robin-Dee Community Area Plaintiff Class. 

1.513 As a di.recr and m oximate result of the fore£1:oing sudden. danrzerous and calamitous 
, - ~=c.c=~-=c....c..;.=-cc..==--""-='--'"-=-=-'-'=-== 

occurrence of the September 13. 2008 Invasive Floodings damaging and injuring each member 

of the Ro bin-Dee Community Area Plaintiffs' Class, Plaintiffs · persons, homes, residences, real 

prope1iy and personal prope1iy were invaded by stormwater and the Plaintiffs suffering the 

following damages set forth for purposes of description but not limitation and including, but not 

limited to, the following damages: 

1513 .1. Stress, annoyance, inconvenience and related emotional harm, past, present and 

future ; 

1513 .2 . Relating to inconvenience, the evacuation of Plaintiffs from their residences , 

including the related annoyance, stress and inconvenience and the resulting costs related 

to hotels and other alternative housing and living expenses: 
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1513.3. Relating to inconvenience, the loss of use of all or part of their home for all or 

part of their ovvnership or occupancy; 

1513. 4. Structural damage to the foundation and foundation walls of the homes, 

residences and properties; 

1513 .5. Damages to the interiors walls and paititions, flooring and/or ceiling including but 

not limited to basement floors, interior walls, interior partitions, interior drywall and/or 

other wall coverings, flooring, ceilings, and floor joists, in many cases requiring 

complete tear-out of existing finished basement and/or lower-levels; 

1513 .6. Significant and/or total and/or partial destruction of vehicles of Plaintiffs which 

vehicles were parked within the Robin-Dee Community Area including on the Plaintiffs ' 

homes and prope1tjes; 

15 13. 7. Significant damage andror total destruction to some or all of the Plaintiffs' 

ordinary personal belongings and other personal property including but not limited to 

furniture, home electronics, clothing and/or other items of personal prope1ty; 

1513.8. Significant damage to and/or total destruction of some or all of the Plaintiffs' 

sentimental personal belongings and other personal property including but not limited to 

photographs of loved ones, photographs of important moments in their lives, family 

heirlooms and other belongings having sentimental meaning to Plaintiffs; 

1513.9. Significant expenditure of a substantial amounts oftime, effort and money to 

clean their homes, residences, prope1ties and/or vehicles due to the conditions caused by 

the invasive flooding into their residences, properties and/or vehicles; 

1513.10. Diminution and/or total destruction in market value of their homes, residences and 

propeities; 
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1513 .11. Loss of use and enjoyment of their Residences, personal belongings, and property 

in general; 

1513 .12. Defendant-caused increased insurance policy and/or premium costs included 

relating to the repeated invasive floodings including either (a) a requirement from their 

mortgage company to purchase flood insurance or, if flood insurance was purchased, 

increased costs for flood insurance; the FEMA Flood Plain Mapping herein is d:irectly 

caused by the Defendant's tortious conduct as there is no natural flood pt=iin as required 

by FEMA and the existing Flood Plain Maps and related increased NFTP flooding 

insurance and other insurance premiums are directly related to this Defendant's tortious 

conduce in creating a man-mad, a.iiificial Flood Plain contrary to law; and 

1513 .13. Other economic and non-economic losses, past, present and future. 
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PART XIV: RELIEF 

1514. This Relief Part is incorporate in all the earlier Wherefore paragraphs in each County of 

this Complaint. 

Wherefore, the proposed Representative Plaintiffs Dennis Tzakis, Cathy Ponce, Zenon Gil, 

Zaia Giliana, Julia Cabrales, and Juan Solis, on behalf of them.selves and on behalf of all others 

similarly situated, request the following relief against the Defendants Berger Excavating 

Contractors, Inc., Advocate Health and Hospitals Corporation dlb/a Advocate Lutheran Generai 

Hospital, Cook County, Gewalt Hamilton Associates, Inc., Village of Glenview, Maine 

Township, Metropolitan Water Reclamation District of Greater Chicago, and the City of Park 

Ridge, jointly and severally: 

1514.1. That this Court grant certification of this case as to the Robin-Dee Community 

A..rea Plaintiff Class as to all defendants: 

1514.2 . That, on behalf of the Robin-Dee Community Area Plaintiff Class, that this Coun 

enter equitable relief against Defendants including but not limited to ordering 

implementation of (a) temporary pumping stations, (b) temporary baniers around 

perimeters of the Ba.sins and the N01th pevelopment, and (c) temporary raising of the 

discharge culverts until a permanent plan can be implemented. 

1514. 3. that this Court enter a judgment awarding compensatory damages, actual 

damages, and incidental dam.ages for all damages, damages and losses sustained by the 

Plaintiff Classes; 

151 4.4 . That this Court award prejudgment and post-judgment interest; 

15 14.5 . That this Comt order Defendants to pay all court costs, cowt expenses, and 

related cowt fees ; 
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ORDER Att. No. 26052 

I 
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT, CHANCERY DMSION 

v. 
BERGER Exe vating Cntrctn, et al., 

Defendants 

HONORABLE SOPHIA H. HALL 
NO. 09 CH 6159 

ORDER RELATING TO JOINT DEFENDANTS' 
SEC. 2-606 MOTION TO DISMISS 

UPON TIDS CAUSE COMING ON TO BE HEARD based upon Defendants' Joint 
Motion to Dis , · ss and/or Strike A verments of the Fifth Amended Complaint; upon full bri;:g~:10:~gument on 11/08/2011; and upon the Court being informed: 

1. Without bing whether contracts, permits or other documents are ''written 
instrurnenh," under §2-606, Plaintiffs are given leave to file arguably written 
instrurnenb such as permits, contracts and other documents as Supplemental 
Exhibits tI' the Fifth Amended Complaint. 

2. Plaintiffs shall file a Supplemental Exhibits Chart correlating the Fifth Amended 
Complain Paragraphs/ A verments with the Supplemental Exhibits filed pursuant to 
this Ordet. The Plaintiffs shall continue the numbering system be · · 
Exhibit 1 ~uch as Exhibit 2-1994 Permit, Exhibit 3-2006 Permit, etc. JUjG, E ~~--

I F '°"HIA ff. ff. D 
3. Plaintiffs shall file these documents by Monday, November 14, 2011. . .Ni •· LL-0162 I ov os 20 
4. Status conference is set for Friday, November 18, 2011 at 9:30 a.m.. ""~0;..:,-,7. ff 

" uf'Fc rif c,lctow~ l ~~~-~· 

5. The Plain iffs' Motion for Entry of an Order Per Transcript to File §2-61 :n:mN1t.,1~1~c°'-'"rV, 1~ouRr 
Action-C6mplaint Paragraph Charts is entered and continued to Friday, November ~ I ~--~~r--r771~ 
18, 2011 at 9:30 am. 

Phillip~-J PBV Counsel for W. Sneckenberg 
I 

Firm ID No. 22052 
Name 
Attorney for 
Address 
City 

I 
~NECKENBERG,WILLIAM E 
Plaintiffs (t-':".:.:, 
I "',l,, 
161 N. Clark Ave., Ste. 3575 ~:;;;(:) ,, 
I • u G 

fhicago, IL 60601 ---...... --+------1'-----
Telephone (312) 782-9320; (248) 321-8600 JUDGE SOE R ~ ....... Judge's No. 

DOROTHY A. BROWN;CLERK OF THE CIR.,....T .... ,.COURT 
CIRCUIT COURT'OF COOK COUNTY, .LAJ.aJ..,. .. O1S 
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Tzakis v. Berger-09CH6159 AMENDED SAC 
EXHIBIT CHART 

A 
Exh 

ibit 

1 No. 

2 1 

3 2 

4 

5 3 

6 4 

7 

8 

9 

10 5 

11 6 

12 7 

13 8 

14 9 

15 9 

16 10 

17 

18 

19 11 

20 12 

21 

22 13 

23 14 

24 

B C D E 
Exh Page 

Page i~it No. 
No. Document Name No. 

1 Robin-Dee Community Area Map 

4 Permit 1776-773 Excerpts 15 365 

41 There is no page 41 16 369 

42 Permit 1994~084 Excerpts 17 370 

101 Permit 1994-530 Excerpts 18 400 

105 There is no page 105 19 415 

106 there is no page 106 20 416 

124 There is no page 124 21 417 

150 Permit 2000-643 Excerpts 22 424 

175 Permit 2004-040 Excerpts 23 428 

195 Permit 2004-557 Excerpts 24 430 

215 Permit 2005-438 Excerpts 25 431 

225 Permit 2006-032 Excerpts-Part 1 26 432 

262 Permit 2006-032 Excerpts-Part 2 27 433 

288 Permit 07-151 Excerpts 28 434 

289 There is no page 289 29 435 

294 There is no page 294 30 436 

297 Berger Contract Exhibits 447 

325 Co-District Flood Agreement 31 448 

329 There is no. page329 32 476 

330 1976 IDOT Flood Risk Report 33 482 

332 1990 Harza Report Excerpts 34 488 

There is no. page364 517 

Prepared by 

Phillip G. Bazzo, Esq. 

JANUARY 23, 2012 

F 

Document Name 

There is no. page364 

District's Warning to Gewalt 

2000 FEMA Flood Ins Rate Map 

2002-2009 IDNR Study Excerpts 

Dispute 

2008 FEMA Flood Ins Rate Map 

Advocate No-Flood Statement 

Plan 

Plan 

1978 Harker Plan 

1994 Watkins Plan 

2004 Gewalt Plan 

2007-07-04 Gewalt Plan· 

2007-04-18 Gewalt Plan 

2008 Seton Plan 

2010 County Assessor's Plan 

District Sewer Ordinance 

There is no page 447 

Mangement Plan 

Park Ridge Stormwtr Ordinance 

IEPA Sanitary Sewer Adm. Rules 

Plan 

End of Exhibits 
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1/13/2012 
T:... .J96159-5AC-Exhibts-201 i ... 1-..,14 

)_ 00757-00004: . I 7. 6 7 3 3 
_.. -·"·MSDGC Permit No __ • __ _ 

IEPA Log N._o. ___ .._, 

SEWERAGE SYSTEM PERMI-T 
THE 

METROPOLITAN SANITARY DISTRICT 
: . ~ OF GREATER CHICAGO 

100 EAST ERIE,CHICAGO,ILLINOIS· 60611-151-5600 

. ,.... . . . . -. .. . -: ,. - , ·-- .. INSTRUCTIONS FOR FILLING f:ORMS: Submit !m!!5!. forms of permit and scJ:iedules in _qui4rliP!icate; complete all 
information or Indicate non-applicability; do not leave any blank spaces; use "X" for checking applicable .informatio_n. 
Submit four copies of location map, plans and all applicable schedules. Submit two copies of specifications, where applicable, 
Address all correspondence to Local Sewer Systems Section; for any inquiries or assistance, telephone 0751-5789. . . 

NAME AND LOCATION: 
Name of project (as shown on plans): LUTHERAN GENERAL HOSPITAL NOR!m CAMPOS. DEVE!"IbPMEN'l' , .: . . . . 
Location of Project (street address or 
with respect to two major streets): Ballard R. d at Luther Avenue Extenaed · ·- · · · • 

Municipality (Township, if unincorporated) Park Ridge, Illinois 60068 
-Section 15 , Township· 41 N, Range 12 E. 
Is project in MSDGC combined sewer area Yes [ ] No [ X} 

(OFFICE USE ONLY: )(,0,6, 3,' ,3,_ YI 1, 'Ls, 8,<f,. Code ,o,9, ?..,o 
Receiving STP and/or Lift Station tA,,) S W ., 
DOCUMENTS BEING SUBMITTED: If project involves any of the items listed below, submit the corresponding schedule. 
_li_Basic Information (Required in all cases) · Schedule A 

l':X Sewer Connection(s) • • • Schedule B 
_!__Sewer Extension(sl . . . • Sphedule C 
_L Detention Facilities • • • • Sctiedule D 
_ Lift Station and/or Force Main , , , , , , , , Sd!edU!!! E 
_Discharges of wastes other than Domestic 
_ Treatment or Pre-treatment Facilities • • 

OTHER DOCUMENTS: Indicate tide, number of pages and originator: 
AFFIDAVIT OF DISCLOStmE OF PROPERTY INTEREST 

NOTICE OF REQUIREMENTS FOR STORM WATER DETENTION 

Si:hedule F 

Sch~ule G 

SCHEDULE K···· ·-

SCHEDULE L · 

TZAKIS09~6159-5AC

EXH#2: PERMIT1776-773 

EXCERPTS RA139 of 218
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1/13/2012 
Tzc1.096159~5AC-Exhibts-2011-11-14 

C 
r.-· · .April .27, 20()i 

00757-00043 
L \ .\- · 0_ ~ --' l· ~- 1.V\_· l'\J C, C., : \' , .,.., ... 

V, \t~ 1s F~l.e.. ASSOCIATES, _INC. 

I. 
1·, 

.,.: 

· Mr- Robert Kuhl 
Engineer Local Sewer System. 
Metropolitan Water ReclamationDistrict of Greater Chicago 

. 111 East Erie f · 
Chicago, Illinois ~ 11 · 

Attention: Mr. M. Patel 

Re: · Lutheran GeneralHealthSystems 
n,,, .. 1,, n.:A- nt:--:.,.. • . . 
C GJ..l\. -"JU0C 1 . .W.~1\:11 · .. , 

MWRD Penni 9 · 8 00-643 
. . . ·. 

Dear Mr. Kuhl: 

Co.nsulting Engineers 
and Surv~yors · 

· Civil, _Mun.icipal, & Traffic . 

850 Forest Edge Dr.ive · 
Vernon Hills, lllinpis 60061 • • 

Iel 847 478 9700 fax_, 478 9701 .. 

This letter is in response to your correspondence ot.r\pril 17,'2001. As you are aware, µ.ilheran General_· 
Hospital has requested allocating detention-storage for the Victor Yacktman Pavilic:m (MWRD Permit' : . 
94-084) and the Emergency Room .Renovation (MWRD Permit 00-643) in the surplus detention created · 
on the _north campus uride(fy!WRD perinits 76-733 and 94-530. The purpose of this letter is to . . . . 

· document that.surplus detention volume is available in th.at basin, and to _demo~1;trat~ that stortn wate~ . 
from the south campus is tributary to the north c~pus detenti9n pond during :(I.coding conditions. 

. · b'I.~~ O'<~~ -"'~~ · 

Included with this letter are the following.materials: .· · · -~ ,~~ · ~•"": ·'° .... 
-~~ ~ '\,~ ~W\, 

· 1. Exhibit 1 - Lutheran General HealthSys~ems Drainage· Plari 
2. Exhibit 2 - 8RM Panel No. 17031 C0236 F. Effective 11-6-2000 . 
3. Appendix 1.:. MWRD Historical Penn.its forLuth~ran GeneralHospital 1975tbrough_2000 

Surplus Detention 
Various improvements have been made on' the north-cru:µpus, north of Dempster Street; s_b'lce .197 ~-
These improvements .were permitted bythe MWR:b as follows~ . . . · . . · . · • .. 

Permit 7S-666 
Permit 76-733 
Permit'81-117 
Permit 94-530 

Lutheran Qeneral :Hospital Parking Facility & Utility l3uilding 
LutQeran General Hospital North Campus Development' 
ParksiciP. Center Su..rf~ Parlcing; _A_re·as I.- II . . 

. North Campus Parking Garage - Luthe~_General He~th-Sy.ste~ 

. <;>r'si~~ance to ~e .current si~ation were the improvements· undertajcen under_~.'pemµts .76- . 
733 and 94-530. Pennit 76-733 c:onstructed an in-:stream detention basin wfl:ich provi~ 22.06 acre-f~t-: 
of storm w~r storage to an elevation of 637.50. That elevation corresponded. to the base flood 

.. ~l~vation assum~ in 1976. As 10.55 acre-feet of storage existed in that area previous_ly, the ne~ increase 
· 1n storage at that time 'Yas 11,,51 acre-feet (22.06-.10.SS = 11.51).J'he requ.4.ed dete!lti9n fo,; that . · · 

permit was ~nly 1.8 aci:e-feet,·•which left.9.'{1 acre-feet' o.f surplus storage. . · ... 
' . . . ' . ~ ' . 

-~ 1994, this pond was expaiided Under ~ffi'RD ~~t 94-530: This· peffiiit superS~ecl .all ~vious 
· permits for the north campus and significantly expande~ the pond cionstructed under pennit 76-733. ·. · : · 

Th~t. permit tecoinpu~d the detention required for· the entire ~$.39 acre north canipll$ arid found •it to- be 
4.57 acre-feet. The to~· ~torage, to eleyation 637.S, was 26.86_-acre-feet Rel!loving thd 10.55 ~e-feet 

. . 

RA141 of 218



C 301

• • •· 
I 
I 
I 
..,_ 

•• •·· 
• 
I 
I 
I·. 
.. 
I 
~:· 

·I. 

1/13/2012 
Tza096_159-5AC-:-Exhibts..:..201 l-l l-14 

. 00757-00044 

. . 

of storage ava_ilable in ~e same area prior to I_ 97 6, and subtracting the recomputed north campus 
detention volume required, the net surplus storage was U.74 acre-feet (26.86 ~ 1055 ~ 4.57 = lL74) . 

. Table 1 summarizes the storage created lo 1976 and the expansion· of 1994. . · . _. · . . -. 

Tabl l e N rthC 0 ampus-s torage .. 
Storage Prior to . -Required· 

U-....1..'1....J s~ ............. "' 
-1: 1.UYIUCU "1'-A¾,"' 1976* Detention · SurpiuS Stor..ge* 

Perm.it (Acre Feet) · (Acre Feet) (Acre Feet) · .(Acre Feet) 
· 76--733 22.06· 10.55 · .. 1.8 ·9;71 
94-530 .• 26.86 10.55 ·457 11,74. 
• Storage volume ·calculated to elevation 637.50, the assumed BFE lI1 1976. 

For your convenience, We have compiled and bound all of the above noted pennits.- This information is 
included in Ap~ndix 1. . . . . . . . . . 

South .Campus Drainage Path . 
Both the.north and south ·portions of tbe Hospital campus Sie part of the ~ame/Farmers Creek 
watershed. As noted above; tl:ie base flood elevation for this area in 197 6" was assumed to be 637.5. 
Since then,·more detailed studies. have been conducted of the Prairie/Farmers Creeks watersh~ For 
example, when· the Hospital unde~ook the 1994 north campus impro~ements, the BFE"was assumed to· · 
be 640.5. The present BFE, based on _the_ Qurtent FIRM panel ~o. 17031 C0236 F effective November 6, : 
2000, is 641.o.· · · ·· · · · · ·· · · 

During less.er r~nf.µI events, the drainage route ·of the south campus follows a path as .. ide~tified ori. 
Exhibit 1. '.This route includes the Dempster Street sewer system which empties to ~ open channel 

. ·southwest of the north parking-" gar.age, _enters a 60 inch sewer, and finally joins with the ou~Iei bf the 
. north campus detention basin. During severe.rainfall events, for which the detention basins are 
· . designed, the north· and south campuses arejoined. Exhibi~ 1 illustrates th~ water surface eievation· ori . · 

the north and south portions of the. campus during the base flood event· At this condition,, the sputh 
can;i.pus is di_rectly ~onnected and tribufuy to the north campus detention pond by the: nature of t:be 
single w.ater•surface and·ov~rland flow routes . 

It isJmportant to note that directly·connecting the north and south campuses has been considered in the · 
past This could simply be done by routing the open channel located southwest o(the parltjng· garage· .. 
directly ~to tfie north can,.pus detention· pond. In fact, Jim Jackson of the MWRD asked our office to 
consider such a.connection during ~JUt 94-530 permit review. process. In response to his request, we 
contacted the Illinois-Depart of Transportation, Divisic;,n of W ~r Resour~es and asked that_ they· . 
consider such a conne.ction. Th~ir response is .in~luded in section 94-530 of Appendix 1. . 

The D\VRstudied Mr. Jackson's reqµest and recommended tba~·the interconnection no_t be made. They 
found it would ~uce. downstream water surfa~ levels during storms having 'a: .s year return frequency 
and smaller, but would ·exacerbate flooding during storms having returµ fi:equencies greater than the:S 
. year ·event, both in terms or magnitude and duratjon .. 1'.fle increased flood levels. ~e due to·$~ ~sparity 
in the tributary areas upstreBm: 9f the north campus and the south campus. The area ups~ of the 
·north campus detention pond, inciucling_the north.campus itself, is"slightly less than one square mile. 
The area of. th~ south campus and the watershed area upstream of the south Ca.IJ?-PUS is a frac~on ot" that : 
area. Rou~g the· south campu~ directly into_ ~e north campus pond depletes s~or~ge volume that is · . 
more effectively utilized when_ the peak flow enter~· from the north .. Essentially,· the DWR found that ·. 
from an over~l watershed perspective, i~ w~ ¥tter·;6 i.nm?,ediately conyey the runo~ from the south ·. 
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December 19, 1994 

Mr. James Jackson 
Permit Section 

3,nn n..-~ftft Dnntf s-·U- AI\A 
.lW J:/WlUt,tj 1~ WW 'Wt.f 

Northbrook, IL 60062 
708-272-7760 

FAX: 708-272-9682 

Tza096159-SAC
Exhibts-2011-ll-14 
Paee No. oolo I 

METROPOUTAN WA1ER REO.AMAllON DISTRICT 
100 Brie Street 
Chicago, Illinois 60611 

Re: MWRD Permit 94-530 
LutlumnGt!nelallbpital 
Nord, Campus 

Dear1im.: 

.. -._-r 
- ,· -
:_:: ~ . : . 

. .. 
. 

• J 

... 

At your request, we have reviewed a number of different alternatives to accommodate your 
concerns and have the following to report: 

Initial Regpest 

Your office was concerned about the reduction in channel storage capacity between the 84 
melt diameter discharge and the 60 inch diameter inlet within the southeastern comer of 
the Lutheran General North Campus. This was prompted by a flood condition which 
occurred in June of 1994. 

At that ~int, you uked if we would consider constru~ an overflow cbanne1 between the 
84 inch oiameter channel and the p<J!l4 to the north, thereby allow!ng the excess 4iscbarge 
to fill the pond once the cap~ty of the 60 inch had been e:x:ceedea. The flood storage 
which was reduced in this area was quite minor, particularly as eo!JlPared with the size of 
the oontn'buting watershed, however, you were concerned none the less. 

Histoty 

Th.is ~annel was once an open channel flo~ west from Greenwood acrosH Lutheran 
General Hospital on about its corrent path and conthming west. Three major changes have 
occurred, changing its character: 

1. 1be upstream cbmmel was enclosed, reducing its ~e volume and increasing its 
velocity. The recent LGH project was a mmor continuation of that multi-year 

. .. .. 

.. . . 
. . 

project. 
TZAKIS09-6159-5AC 

EXH#4: PERM IT1994-530 

GEWALT HAMILTON ,EXCERPTS 
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2. The downstream housing was constructed dir~ in the historic drainage path to 
the north. The structures are on the order of 2 to 3 feet below the Base Flood 
Elevation (BFE) and the reroute was in a small (60"} CMP, with very limited capaci

. ty. Other downstream restricted sections were also constructed. 

3. The~ watershed has become increasingly impervious and, to my kn.owl-edge,. 
LGH ts the only significant site in the 275 acre watershed which provides storm.
water detention. 

Division of Water Resources Analysis 

When we discussed it, I noted that we had worked with the Illinois Division of Water 
Resources on this watershed and that they had some good watershed data and had ana
lyzed this area previously. I then spoke with Arlan Juhl of IDWR and he assigned Rick 
Gosch of his office to do the analysis of the potential channel interconnection between the 
two watersheds. 

I have attached copies of the DWR responses of November 23rd and December ~ 1994, 
both of which note that we should not perform the interconnection. Their analysis shows 
that by holding the northern storage in reseive, they decrease the crest stage of the major 
storms and this is their goal · · . 

On the basis of their analyses and recommendatio~ the Ho~ital is not interested in an 
overflow channel which would transmit flow at an elevation oelow that cresting over the 
roadway to the west. 

Once overflow is reached however, the north ~nd is connected and available and our 
alternative· gra.d:in.g J?lan does include a swale ~t 38.0 flowing north. Overflow along the 
course of natural drainage to the west is appromnately 38.1. 

Current Proiect 

The flo~lain storage on the North ~ has been increased significantly due to the 
Park Ridge detention requirements and the Hospitals' voluntary cooperation. North 
~. s~e has !11~.frD?!1.~.9 ~ere f~~ to 71.9 acre feet, although building and 
parJOng tot coverage·nas act1:1a ,ry sugnuy- oecreasea. 

Spggested Alternative 

AlthouJdl the preservation of floodplain storage, by basin, is not within the ~diction of 
the MWRD, we appreciate and~ with your concern regardµlg this situation. For that 
reason, we have performed an 111!8,l)'Sis and fa'epared an alternative grading J?lan which may 

-substantially return the 84 inch chanml to 1ts preconstruction condition. 'fh1s will not have 
any s~cant impact on the ~ experience downstream since the storage area is so 
small It is more a matter of perception tlian anything e~. . 

2 
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ENGINEERING CERTIFICATIONS MWRDGC Permit No ..... ,·_\~ __ ;:_-_.-_____ -.-._·-~~ .... 

CERTIFICATE BY DESIGN ENGINEER: I hereby certify that the project described herein has been designed in accordance with 
the requirements set forth in this apprication and all applicable orcinances, rules, regulations, Local, State and Federal Laws, and design 
criteria of the issuing authority; that the storm drainage and sanlta,y sewer system designed for this ~ject are proper and adequate; that, 
where the design involves one or more connections to an existing local sewer system, the capacity of_'§aid system has been examined and 
the system is found to be adequatetotransportthe wastewater that will be added through the proposed sewer without violating any provisions 
of the Illinois Environmental Protection Ad. or the rules and regulations thereunder. 

Comments, if any:------------------------------
Engineering Firm: 

ILL. Zip: 6006 2 

~ 081 Date: _l_o_,_z.;_~~•-9:_Y:~--

RED • , 
• ~ SION, 

1 

UNICIPAL OR SYSTEM ENGINEER: The appfication and the drawings, togetherwlth other data being submitted 
n examined by me and are found to be in comprianc:e with all applicable requirements. The manner of drainage 

r. The existing local sewer system to which the project discharges has been examined and the system is found 
nsport the wastewater that will be added through the proposed sewer wkhout violating any provisions of the iifinois 

Environmental Protection Ad. or the rules and regulations thereunder. 

Comments, if any: _____________________________ _ 

Owner of Local Sewer System: CITY OF PARK RIDGE 

Municipal Engineer: ___ JO_E_S_A_C __ C __ O=MA..;;.N __ Na..a..O __________ Telephone: { 7 0 8 ) 3 81- 5 2 4 6 

Address: __ s o_s ___ J:-.--4------=--- City: _PA_R_K_R_I_D_G_E __ , _I_L_•a......--- Zip: 6 0 O 6 8 

e) 
JOE SACCOMANNO~ CITY ENGINEER 

Date: /o/z.sJ/': 

CERTIRCA TE BY INSPECTION ENGINEER: I hereby certify that construction of the project will be in substantial compfi~ with 
the data and the plans submitted with this appflCation; that approval will be obtained from the issuing authority prior to making any changes 
that would affect capacity, maintenance, design requirements, service area or the permit requirements; that a set of RECORD drawings, 
signed and sealed by the undersigned Engineer wm be furnished to the ~OGC within sixty (60) days after testing and approval by the 
District of the completed work. 

Engineering Firm: GEWALT-HAMILTON ASSOCIATES, INC. . Telephone: { 708 ) 2·72-7750 

. 
Add•~z:.:"'~-~...:D:.:::O:..::N.::D::E::..E ~R~O~A::D~,~S,::U.::.IT.::..:E~_,....:4~0~4 City: NORTHBRQQ~_ , :Ct,. Zip: -· 6 0 0 6 2 

DONALD E. 7 
PAGE 7of 8 
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RECOMMENDED CHECK LIST 

fhe following items as applicable should be observed and checked during 
construction. Check those items that apply to this project. 

l. SANITARY/COMBINE_9' SEWERS: N.A. ( ) . 

Pipe sizes (ti), Pipe ,..material ( /. Pipifjoints ( /. Bedding Material(~ 
Bedding thickness(.;), L:i,.ne & Grade(vf, Approx. depth of M.H.'s( 7, · · 
Type of frame & cover(vf, Grade of frame & cover with respect to 
finished grade(), Manhole location with respect to storm drainage( }, 
Drop M.H.'s( ), Trench conditions(), Water table(), Drainage of area 
during construction(), Grade conflict with other underground con
struction(), Locations & crossings with respect to water mains(), 
Inspection Manhole pnly( ). 

2. STORM SEWERS: N.A. (v1 
Pipe sizes( ) , Pipe material(), Line & grade(), Grade conflict( ) , 
General drainage(), Inlet & catch basin location(). . 3 

3. DETENTION/RETENTION FACILITY: N .A. ( ) 7)l:?J'&IT;(),V l,/,1vl){:£,/JeJVnfTS 1 71,~ 73 

a. ROOF STORAGE: N.A.( ), P~rapet walls(), Roof·restrictors( ), 
Sizes & installation method() 

b. SURFACE STORAGE: N~A.( ), Approx. area(), Finished grades 
[high & low points] (),Surface drainage(), Pipe restrictors( ), 
Sizes(), Location(), Installation method(), Location of inlet 
structures ( ) • . 

c. ·UNDERGROUND STORAGE: N.A. () Verify sizes(), 
Pipe restrictors( ). 

d. DETENTION/RETENTION BASIN: N.A.( ),· Approx. si;.e( & depth of 
detention [if not certain, make measurements] (,1, I~estionable, 
request cross-sections~ calcu1ations( ), Verify ar draining 
into detenpion basin(y), Qutlet control structure( , Size of 
openings('), Overflow weir & spillway(), Downstream conditions(), 
Erosion ( ) , Paved channels ( ) , Bank slopes ( ) , Bank stabilization·: 
Seeding(), Sodding(), Rip-Rap(). 

4. PUMPING STATIONS: N.A. () 

Warning system(), Standby power(), Simulated power failure(). 

S. RESIDENTIAL.PROJECTS: N.A.() 

Single Family(), Multi-family less that 25 units(-), Some services 
inspected ( J , Some foundation ··plumbing· inspected ( ) , Swimming pool 
_discharge ( ) • ,,, 

6. OTHER ITEMS: N.A. () 

Rough grading(·), Final grading(), Paving(), Overhead plumbing(), 
Separate sumps(). 

Tzakis v MWRD - 125017 Plaintiffs' Response Appendix RA Page 479 of 945
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).J" OT"'.. •. ~~c.rf J.- ; l ~-... 

. April 27, 2001 
Vi ne..e---' .s· J: f c.. 

Mr. Robert Kuhl 
Engineer Local Sewer System 
Metropolitan Water Reclamation District of Greater Chic~ 
111 East Erie '· 
Chicago.Illinois 60611 

Attention: Mr.M.Patel 

Re: Lutheran General HealthSystems 
Park Ridge, Illinois 
MWRD Permits 94-084 & 00-643 

Dear Mr. Kuhl: 

GEWALT HAMILTON 
ASSOCIATES, INC. 

Consulting Engineers 
and Surveyors 

Civil, Municipal, & Traffic 

850 Forest Edge Drive 
Vernon Hills, Illinois sood! 
tel 847 478 9700 fa,: 84~4'7a 9701 

This letter is in response to your f?Onespondence of April 17, 2001. A!& you are aware, Lutheran General 
Hospital has requested allocating detention storage for the Victor Y ackttnan Pavili~n (MWRD Pennit 
94-084) and the Emergency Room Renovation (MW.RD Permit 00-643) in the smplus detention created 
on the north campus under MWRD permits 76-733 and 94-S30. The purpose of this letter is to 
document that surplus detention volume is available in that basin, and to demo~str~ that storm water 
from the south campus is tributary to the north campus detention pond during flooding conditions. 

. b\~\.o-~ ()'f~ -I'~~ 

Included with this letter are the folJowing materials: ~ '\',t.~C- i:::.-...... ~ \o ... 

~C-~ ... a"""-· S\-d'l,,W\ I 

1. Exhibit 1 - Lutheran General HealthSystems Drainage Plan 
2. Exhibit 2 - FIRM Panel No. 17031 C0236 F Effective 11-6-2000 
3. Appendix 1 - MWRD Historical Permits for Lutheran General Hospital 197S through 2000 

Surplus Detention 
Various improvements have been made on the north campus, north of Dempster Street. since 1975. 
These improvements were ~rmitted by the MWRD as follows: 

Permit 7 S-666 
Pennit 7 6-733 
PermifSl-117 
Permit 94-530 

Lutheran Qeneral Hospital Parking Facility & Utility Building 
Lutheran General Hospital North Campus Development 
Parkside Center Surface Puting, Areas I. lI 
North Campus Parking Garage-Lutheran General Health Systems 

Of significance to the current si~ation were the improvements undertaken under MWRD permits 76-
733 and 94-530. Permit 76-733 constructed an in-stream detention basin which provided 22.06 acre-feet 
of storm water storage to an elevation of 637.S0. That elevation corresponded to the base flood 
elevation assumed in 1976. As 10.55 acre-feet of storage existed in that area previously, the net increase 
in storage at that time was l 1.51 acre-feet (22.06- 10.55 = 11.51). The required detention for that 
permit was only 1.8 acre-feet, which left 9.71 _acre-feet of surplus storage. 

In 1994, this pond was expanded under MWRD permit 94-530. This permit superseded all previous 
permits for the north campus and significantly expanded the pond constructed under permit 76-733. 
That permit recomputed the detention required for the entire 28.39 acre north campus and found it to be 
4.57 acre-feet. The total storage, to elevation 637.5, was 26.86 acre-feet Removing th6 10.55 a.cre-f~t 
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of storage available in the same area prior to 1976, and subtracting the recomputed north campus 
detention volume required, the net swplus storage was 11.74 acre-feet (26.86- 10.55 -4.57 = 11.74). 
Table 1 summarizes the storage created in 1976 and the expansion of 1994. 

Tabl 1 e 0 lPUS N rthCam S torue 
Storage Prior to Required 

Provided Storage * 1916* Detention Surplus Storage* 
Permit (Acre Feet) (Acre Feet) (Acre Feet) (Acre Feet) 
76-733 22.06 10.55 1.8 9.71 
94-530 26.86 10.55 4.57 11.74 
:. 5rorage vo.iume caiculaied io devaaoii 637.50, me assumed BFE m i 976. 

For your convenience, we have compiled and bound all of the above noted permits. Tiris information is 
included in Appendix 1. 

South Campus Drainage Path 
Both the north and south portions of the Hospital campus are part of the Prairie/Farmers Creek 
watershed. As noted above, the base flood elevation for this area in 1976 was assumed to be 637.5. 
Since then, more detailed studies have been conducted of the Prairie/Farmers Creeks watershed. For 
example, when the H(?spital undertook the 1994 north campus improvements, the BFE was assumed to 
be 640.5. The present BFE, based on the current F1RM panel No. 17031C0236 F effective November 6, 
2000, is 641.0. 

Duririg lesser rainfall events, the drain·age route of the south campus follows a path as identified on 
Exhibit 1. This route includes the Dempster Street sewer system which empties to"an open channel 
southwest of the north parking garage, enters a 60 inch sewer, and finally joins with the outlet of the 
north cam.pus detention basin. During severe rainfall events, for which the detention basins are 
designed, the north and south campuses are joined. Exhibit 1 illustrates the water surface elevation on 
the north and south portions of the campus during the base flood event. At this condition, the south 
campus is directly connected and tributary to the north campus detention pond by the nature of the 
single water surface and overland flow routes. 

• 
It is important to note that directly connecting the north and south campuses has been considered in the 
past This could simply be done by routing the open channel located southwest of the parking garage 
directly into the north campus detention pond. In fact, Jim Jackson of the MWRD asked our office to 
consider such a connection during our 94-530 permit review process. In response to his request, we 
contacted the Illinois Depart of Transportation, Division of Water Resources and asked that they 
consider such a connection. Their response is included in section 94-530 of Appendix 1. 

The DWR studied Mr. Jackson's request and recommended that the interconnection not be made. They 
found it would reduce downstream water surface levels during storms having a-5 year return frequency 
2n:d smaller, but would exacerbate flooding during storms _having return frequencies greater than the S 
year event, both in terms of magnitude and duration. The increased flood levels are due to the disparity 
in the tributary areas upstream of the north campus and the south campus. The area upstream of the 
north campus detention pond, including the north. campus itself, is.slightly less than one square mile. 
The area of the south campus and the watershed area upstream of the south campus is a fraction of that 
area. Routing the south campus directly into the north campus pond depletes storage volume that is 
more effectively utilized when the peak flow enters from the north. Essentially, the DWR found that 
from an overall watershed perspective, it was b~r to immediately convey the runoff from the south 
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Date: 1/13/2012 

Memorandum 
To: Victor Pilar 

From: Bob Hamilton jl.p/1 
Date: 3-17-06 

Re: MWRD Log# 2006-0032 
Advocate Lutheran General Hospital 
Park Ridge 

Response to: 3/3/06 review letter #1 

Dear Victor, 

ASSOCIATES, INC • 
. : .':· .... It _ ___.__ _________ • 

r. _ , . n Consulting Engineers 
•- r, -; ,. ,., and Surveyors 

, • I • 
I • 

. ,.. .. ,,_ 

Civil, Muh\~pal, & Traffic 

850 Forest Edge Drive 
Vernon Hills, Illinois 60061 
tel 847 478 9700 fax 847 478 9701 

Thanks for the complete review. Following is a response intended to be complete, except for those 
items which we will submit under separate cover (new Schedule L). If you note any information 
missing, please call and we will be glad to forward it for your use. 

1. Schedule L- I have enclosed 4 originals with revisions (0.44 acres Native planting zone) and 
signatures by the CEO and Secretary, notarized. 

2. Schedule K - The missing area has been added (2.99 acres). New sets are submitted. 
Schedule L - We weren't sure· of the intent and had left this open. We now understand this to 
target the "Native Planting Area" of 0.44 acres. This is now shown·in section D. This is now 
included in the signed originals. 

3. Plats of Survey, 8 copies, supporting Schedule L, including property PIN. I spoke to _Joe 
Rakoczy and he suggested we submit a Plat of Survey of the South Campus, with the limits of 
the native planting areas shown and the areas displayed. In this manner, it will have the weight 
of an easement, without burden of an extremely complicated legal description. 

I have also added the plant lists, and described the areas by a letter ( a, b, or c) on Ex. A to Sch. L. 
The A list is primarily the Spiral Garden; the B list is the Rain Gardens, and the C list is the /uth Courtyard. . 

V 4. ~_is!_?~~"=~~-~~~ The1~~-:°!_~~:~~~!1~~~~~~~~'~0~~~ _, ___ _ 
• UCCU.J:lilU.\i,Y - T"'-O r D,J, ptWI uu llc:IW cm.lp.lU,Y~ \_lW.UC.tpi&W V,.1,:J r.o(c:iwp.1uyc:ic,, =Tl/ rr-J, p.tWi Wl 

f ,:;:; undefined number of visitors, patients visiting the labs and the MRI (figure 150 per day at 0.15 
V PE/visit,= +23 PE) for a total of 68 PE. Due to the cyclic nature of the hospital ~vironment, ; ~ f, L • we noted 100 PE. If you'd like to reduce that to the more likely 68 PE, that would be acceptable. 

t-A'I """' Yourcal.lonthisissue. · TZAK!S09-6159-SAC 

The number of services changed also-See response #5, below. EXH#9:PERMIT2006-032 

EXCERPTS 
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S. Length of sewers -This has changed. After we submitted, the mechanical engineer added 
multiple services, now shown. The new building has S new services. We also intercepted 
existing services going through the worlc zone, and rerouted them into the system. We have 
added these profiles, modified Schedule B, recalculated the fee, and included a check for the 
difference. · 

6. Added Fee-A check is included. 
1611 lf x $SM= 
Total Fee: 
Paid to Date·: 

$1,100 base fee 
$8,055 sanitary.sewer 
$9,155 

($7,74S) 
This Check: Sl,410 GHA Company Check 

7. ANSI A21.51 is the standard specification for all thickness classes of DIP. Class 55 specifies the 
wall thickness. Yes, they both describe the same pipe - one as a general standard, and one as a 
specific wall thickness. Equivalent 

8. Permit 80-296 (for the Pmside Center Professional Office Building) did not provide its own 
detention, but was served by the 76-733 pennit (North Campus Pond). 

Permit 81-336 (for the parking garage now referred to as the SouthBast Parldng Garage) also did 
not provide its own detention, but was served by the 76-733 permit (North Campus pond)~ 

Both of the above permit sites, plus the OUireD.t one, all drain across D~ster to the 84" 
diameter stolDl sewer. As the water smfaces approach flood stage, the water surfaces of the 
channel from the 84" and the 76-733 pond join and are in common. At low flow, they are 
separate. Apparently, in 1976-1981, they COIISidered this to be a single pond, since there was one 
water surface at the 100. year levels. · · 

There is no point in attempting to change a 76-733 restrictor, since the entire area is in flood 
stage - ovemanked in the design condition, as it bas been for 30 years. 

To simplify things, I have modified page 4 of the permit to delete these two permits, since they 
don't provide their own detention ~yway, but refetenced 76-733. 

9. Sewer Routing Maps - Show on-Cl 
a. I have included the sewer routing map, which is actually a sheet ftom the 1989 

construction plans. The City of Pm Ridge officially owns the sanitmy sewer; although 
the Hospital is its sole user and maintains it. This is also added to the Plans, Sheet 1. 
The entire sanitary sewer, from ALGH to the MWRD, was constructed by ALGH. and is 
under the jurisdiction of the City of Park Ridge. . 

b. In both existing and proposed conditions, all storm flow from this project enters the 84" 
. diameter-sewer on the north side of Dempster and flows west to the southwest quadrant 

·of the North campus of ALGH. There it discharges and flows via an existing storm 
sewer to ~e Creek, which joins with FaIIDers Creek to the west, and on further west 
to the Des Plaines River. 'Ibis is its historical route. A map is provided on the plans. 

ALGH MWRD Response #1 
03/17/06 
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·Prairie Creek 
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31-

32 

33 

34 

Table v-1 (page 3 of 6} 

Clean,• widen and deepen channel. 

Modify or replace existing 6. 5 = x 18 . 5 ' cui. vert 
to provide equi val_ent. of twin 6. 5 ' x 15 1 

culverts wi"th invert o. 6' lower ·than existing. 

Clean, widen and deepen channel. 

Modify or replace existing twin 3 1 x 4' CMP's 
to provide equivalent of twin 5' x 10' culverts 
with invert 0.6' lower than existing. 

Clean, widen and deepen channel. 

~odify or replace twin.J.5 1 0 CMP's _to provide 
equivalent of twin 5' x 10 • -culverts with 
invert 1. 3 • -lower than existing. 

Deepen and concrete line channel or. install 
bypass sewer . depending on easement 
availability. To be finalized in final design. 

Modify or replace existing 5. 25' RCP -to provide 
equivalent of twin 5' x a.' cul ver~. 

Deepen .channel. 

Modify or.replace existing 6' x 10• culvert to 
provid"e equivalent of 8 ' diameter w~ th- invert 
3·. o • lower than _existing. · · . • • 

·-Deepen channel. 

Expand· existing reservoir to 64 AF; install. 
di version structure, connec'f;.ing channels, -. 
dewatering pump station, and modify outlet 
structures. 

34 
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35 

36 

37 

38 

39 

40 

41 

4·2 

43 

Table v-i (page 4 of 6) 

Modify or replace existing 4.5' diameter CMP 
to provide equivalent of 8' x 10 1 box and a 
portion of open channel with same invert as 
existing. 

Slightly ~oqify ch~nne~ to meet reservoir 
bypass chann~l .. 

. Remove anq/or replace restricting foot bridge. 

Deepen and reshape channel. 

Modify or replace existing 4 1 diameter CMP to· 
provide equivalent to 6' x 12 1 box culvert with 
invert 1.1.1 lower than existing. 

Clean and deepen existing channel by 1.0 1 • 

Replace ex-isting 4' diameter CMP to provide · 
equivalent of 5 1 x 10 1 box culvert with same 
invert as exi~ting. 

Clean and maintain channel. 

Three briage. girder sections restrict flow. 
Two options a·vailable to be determined in pre
~inal,. design. Option 1 is to modify or replace. 
bridges with 6 1 x-10 1 box culvert with. same· 
inver:t as existipg. Option 2 is.to install 
relief sewer on Ba·llard from 51 to 41. Choice· 
will be determined based on .detailed· site 
spe(?ific evalu~tion of° utility interferences 
and feasibility of modifying bridge sections. 

35. 
~arzas·tudiesl990PrairieCrk5AC23 RA151 of 218
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45 
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47 
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Table V-1 (page 5 of 6} 

Nq action. Maintain channel. 

Three -bridge girder sectio_ns restrict flow~ 
Tw~ options available to be determined in pre
final design. Option 1. is to modify or replace 
bridg~s with 6 1 x 10' box culvert with same 
invert: as exis~ing. Option· 2 is to install 
relief sewer on Ballard from 51 to 41. Choice 
will be determined based on -detailed site 
specific evaluation of utility interferences 
and feasibility of modifying bridge s~ctions. 

No action. Maintain chann.el. 

Three bridge gi~der sections restrict flow._ 
Two options available to be determined in pre-
final design. Option 1 is to modify or replace
bridges with 6 1 x 10' box culvert with same 
invert as existing. Option 2 is to install 
rei"ief sewer on Ballard from 51 to 41. Choice 
will be determined based on detailed. s'i.te . 
specific evaluation of .utility interferences 
and feasibility of modifying bridge secti9ns. 

Modify or Rep~ace existing 4.?' x 7.0 CMP to 
provide equivalent of 6' x 10' box culvert with_ 
invert same as existing if Op~ion 1 is 
followed. For Option 2 no action required 
exqept cleaning. 

Modify or replace existing 4 • 5-' x· 7. 0 ' CMP to 
provide equ_ivalent·of 6' x 10• box culvert with 
inve,st same as existing if Option 1 is -· 
followed. F.or option 2_ no acti-on require~·: 
except cleaning. · 

. . 
Clean and con~inually maintain ·channel section. 

Reshape channel on development project. Riprap 
bends. · · 

36 
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52 

53 

· Tabl~ V-1 (page 6 of 6) 

Clean culvert. 

Clean and reshape channel at Ballard culvert 
entry. 

c. Des. Plaines Rive.r Backwater Protection 

54 Install 1000 lineal feet of flood wall along 
Dempster Street top of wall at elevation 634·. o. · 

37 
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150 South Wacker Drive Chicago, lffinois 60606--4288 
Tel. (312} 655-3300 Telex 25-3540 

·June 15, 1990 

Prairie Farmers Creek Steering Committee 
c/o Mr. ·Tim Oakley 
City Engi~eer . 
City of Des Plaines 
·14 20 Miner /Northwest Highway 
Des Plaines, Illinois 60016-4498 

Sub~~ct:. Prairie/Farmers Creek 
Strategic Plan 
Draft Repor~ 

Dear Mr. Oakley: 

We are pleased_ to submit our draft report on the strategic plan for 
flood mitigation in· the Prairie Farmer.s creek. waterhsed. The 
report quantitatively describes the flooding· problems in the 
watershed and presents an estimate of the monetary value of thos~ 
problems. Subseq~e~t to defining the problems, the report ·pres·ents 
a descriptio~ of alternative solutions and identifies one of these 
·as a preferred plan. 

. . . 
The report contains a number- ·of self standing ·appendices that. ' 
present detailed technica;t. material and computer ·outputs. Th~· 
salient results of these technical app·endices are surnmari·zed in 
this ·main body of the report. · 

Quantifying the Problem 
. . . 

The flooding problems in .the study area were quantitatively definea 
using hydrologic and hydraulic computer model~ ·that were calibrat,ed · 
to match actual field conditions. · 

Flooding Problems 

Extensive flooding damages in the Prairie Farmers Creek watershed 
haye occurred in 1986, 1987 ·and 1989. Additional lesser damages· 
have occurred periodically· du.ring less severe· runoff ·events. 
over.bank flooding along the Des Plaines River with· resultant 

· b?ckflow ipto the· watershed ·was. the primary cause of the 198.6 
;flooding episode, while overbank flooding along the Prairie and. 
Farmers Creeks, due to intense local· rainfall was the primary cause: 
of the -1987 and the i9s9 flooding episodes. Mitigation measures· 
-will have to address both of these causes of flooding.if they are 
to be effective. 

-4 . 
HarzaStudiesl 990·PrairieCrk5AC23 RA154 of 218
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Prairie Farmers Creek Steering Committee 
June 15, 1990 
Page 2 

-Costs and Damages of Flooding 

The flooding episodep have resulted in direct damag~s to structures 
and contents due to direct flood water entry. Additional direct 
impacts during these flooding episodes include b~sement backup of 
sanitary sewers, impaiI1I1ent of the loca-1 surface· conveyance 
systems, d-isruption of traffic and the need for emergency services. 

·Acceptec;l Ill . .i,.nois Department of Transportation Division of Water 
Resources ( IDOT-DOWR) procedures were used to develop a statistical 
estimate of annual average flooding damages in th~ watersµed. 
Ave~age annual damages were estimated at $1.16 million/year, which 
·is equivalent to a capitalized value o·f. $12.9 million. These 
-damage numb~rs account only for actual costs and damages due to 
flooding and do not take into consideration the potential increase 
in property values that may accrue if a project to mitigate 
floo~in•g were to be implemented. · · 

Identifying criteria 

A critical part of the project development process was· to identify 
the performance criteria that the "project should be designed to 
l1teet. Project er i ter.ia were estab].ished ·based on inputs·_ from the 
Prairie Farmers Creek Steering Committee, Illinois-Department of 
Transportation-Di vision of Wc;iter Resources (IDOT-DOWR), · ana·· 
engineering judgement, based on the analys.is of the· problem. The 
criteria essentially esta~lished three ge~eral items: .. 

. 1 . Flood protection against· the· 100 y.e·ar statistical 
. recurrent event is the minimum acceptable level based on 
Steering Committee directive. 

2. Any proposed project should have no ·neg.ative impact~ on 
the Des Plaines River·mainstem. 

3. Solution·s should mitigate ·rel-ated ·problems of lc;,cal
stormwater- conveyance systems and sanit_ary sewer ba·se10ent 
backup, insofar as the Prairie-and Farmers Creek channels 
i~pact these problems. 

Figure 1. su~arizes the pro~lem~, criteria, and structural actions 
-whiC?h are necef?sary· to mitigate th_e problems whil_e-at the sam~ time. 
satisfying. the criteria·. · 

Ide~~~fying ~oluti~ns 

After defining the problem and· criteria, 
-were formulated· and evaluated. , From 
recommended plan was identifi~. 

. . . . 

mitigation alternativ~s
these- alternatives, a 

HarzaStudies1990PrairieCrkSAC23· RA155 of 218
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Prairie Farmers Creek Steering Committee 
June 15, 1990 
Page J 

Mitigation Alternatives 

Five alternatives were formulated to mitigate flooding problems 
• caused by both D_es Plaines River backflow · and intense local 
rainfall within-the watershed .. The a-lternatives dif.fered in terms· 
of the level of f loading protection offered. The alternatives were 
evaluated on the basis of benefit/cost ratios and how well the 
alternatives met the minimum levels of protection establi$hed by 
the Prairie Farmers Cr.eek steering committf;!e. A preliminary 
prefer~ed or recommended plan was identified for the Steering 
Committee's consideration. 

Recommend~d Plan 

.The identified recommended plan consists of a fl.cod wall along 
Dempster, a berm/gate/pump s·tation facility at ·ausse Highway and 
Farmers Creek, two flood control reservoirs (one sou-th of Ballard 
adjacent to I-294 and the second on the site of Lutheran General 
Hbspital), and e~tensive channel i~provements on both the-Prairie 
and Farmers· Creek channels. The c_apital ·cost of the project, 
including an allowance for land/easement - acquisition and· 
engineering/aaministra~ion, is estimated to be "$19.2 million in 
1990 dollars. Total present worth of the plan, with an allowance 
for operation/maint~n~nce, is es~imated to be $20.3 miilion. 

Subsequent Actions 

This draft report· identifies a preferred plan .. Because numerous
parties will be affected by the ·· p.lan, · review colll.l1\ents are· 
encouraged. concurrent rev_iew by ~.ffected agencies (IDO'f,· Corps· . 
of Engineers (COE), Metropol.j.tan. Water Reqlam~tion Distric.t of· 
Greater Chicago (MWRD) , Cook Courity Forest Preserv.e Disi:,rict:: 
(CCFPD)), as well a~ by s~eering Committee.members is recommended. 

For this proj.ect to move forward to . the next step toward 
implemen·tation, a consensus on the recommended project con_cept muse. 
be achieved·. A- necessary -interm~di,ate s~ep to that consensus is 
a firm·er- definition of the financing· shares f.or capital and. 
operation/maintenanc~· costs. · Consequ~ntly, it. is important to 
define state, regional and_ federal le~els of f~d~ng partlcipatiqn 
_as a pre-requisite· to ·defil!ing local funding shares among the 
steering Committee m~mbe~s. 

The rec.onunenqed plan .was developed at a planning level of detail.· 
. To proceed to final design a substantial ~aunt of additional 
engineering will. be . required. This engineering will require: 
·calendar time. If t~e · time r:equired for proj ec't;: implementation. is 
to be ritinimized,._ it i's important to proceed with key enginee~ing: 
a~~_ivities witbout undue d_elay.6 

HarzaStudiesl990PrairieCrk5AC23 RA156 of 218
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(IDOT-DOWR). To document the. basis for such financial 
participation by IDOT-DOWR, this strategic planning stu_dy of the 
entire watershed was required. 

Region Wide Des Plaines River Studies 

The Corps.~f Engineers has recently completed a reconnaissance 
level study: of the Upper Des Plaines River. The results .of the 
r_ecpnnaissance study have justifi.ed moving forward with the 
feasibility.level study which is now in progress by the Corps of 
Engineers. The feasibili-ty .level study is · now underway and is 
scheduled to be completed in · 1994. The Prairie Farmers· Creek 
Strategic. Planning Study., which is the subject of th.is report, and 
any follow up work that may result, ~ill be incorporated into the 
Corps' feasibility study. As such, it is important that the 
Prairie/Farmers c;reek study be c.ompatible with ·corps procedures. 

Description of the Basin 

Farmers Creek is a tributary of the Des Plaines River. Its 
confluence with the Des Plaines River lies within the City of Des 
Plaines, south of Dempster Street .. The 3020 acre watershed of 
Farmers Creek, shown on Figure I-1, extends across the City of Des 
Plaines, the· city of Park Ridge, the Village of Niles, 
unincorporated Maine Township, and a small portion of the Village 

. of Glenview. About one-:third •(1152 acres) of this watershed drains 
to Pra_irie Creek, a tributary of Farmers Creek. · 

· The watershed is almost fully developed. The eastern half .of 
the watershed (~ost of· the. area tribu~ary ·to · Prairie· Creek) has· 
been devel"oped with commercial and high density multi-family units. 
Single fa~ily homes dominate.the .developed area·wi:thin the'City of 
Des Plaines and the la11d adjacent to Farmers Creek. · · · · . 

Farmers Creek extends· ~~out iO,00O feet from its conf~uence 
at the Des Plaines River to Golf·Road. Stormwater north of Golf 
Road···if:i conveyed by a large .stc;,riu sewer (12-0-.i·rtch) along Golf Road 
to the. o·es F_laines Ri ve_r I but a portion of .. this flow is diverted 
into Farm.er~ creek at Golf Road •. ··From ·.G.olf. Road to .Rand Roaci .the 
channel is·- a -~itch, generally w~th- .. uni.fci~ f?ross section anci 
straight re.aches .between road crossings; . Conv~yance is r.estricted, 
by --dense· growth of trees ·(primarily scrub ~.:i-llows) a·long · both 
banks; Most of the culvert approaches are· ·abrupt·, resulting in 
excessive contraction losses. Downstream. of. Rand ·Rp.ad, -Fa:tlilers·. 
Creek. is a mpre -natur~l channel with non-:-un~-f oriu cross sections and 
i meandering flow_p~tb. 

·· Urbanization has eliminated much o~ the natur_al drainag~ 
system t;-ibutary to Prairie· Creek.. · storm.water is now conveyed 

· ·primarily· in enclosed culverts and storm ·sewe~s where d~ainage was · 
once by open chq.nnels ~ Consequently,· ~rairie Cr.eek extends a_s ari 
open. cha,nnel for on~y- about 3700 feet fq>m Lutheran ~eneral 

I-4 
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Hospital to its confluence with Farmers Creek. On the Lutheran 
General Hospital property, there is a 1.6 acre detention pond with 
a normal water surface at elevation 632. 5 (USGS datum) • When full, 
this pond .can store a·bout 13 acre-feet of· water. Upstream of 
Lutheran General Hosp~ tal storm runoff is conveyed in storm sewers, 
culverts and .road side ditches. An ·s4 inch diameter storm sewer 
serving Dempster is tributary to a ditch south of the detention 
pond. 

Characteristics of the two creeks are visually documented .in 
above-referenced previous reports which presented ·photographs along. 
Prairie ·and Farmers Creeks. These pictures show exampl_es of· 
channel configuration, culvert approach~s, and vegetation growth 
along the channels .. 

Tributary Area 

The total watershed area is 3020 ~cres, of· which 1152 acres 
are tributary to Prairie creek. The corporate boundaries are shown 
in Figure I-2. The tributary areas sorted by corporate· entity ar_e· 
tabulated in Table I-1. 

Future· Development 

The watershed _is virtually fu~ly developed. No significant 
increase in development is anticipated in the future as a result 
of infilling of.undeveloped land. If any changes in development 
do occur, such· changes are expected to be in the form of 
redevelopJ;Qent to higher ·densities. ,,._ny. r.edevelopment to higher 
densities is anticipated ·to be accompanied by stormwater management 
practices_· that would require either a re_duction, or at least no 
increase, fn runoff above current conditions ... 

surface Drainage 

Prairie and Farmers creeks generally provide an outlet for. 
surface drainage in th~ watershed. · 'l'he various entities within the
watershed are served ·by s~para:te E;;anitary_ sewer systems. ·As $Uch,· . 

. storm water runoff is collected and col}veyed to· Prairie/Farmers· 
Creek by ~eans of a. combination of·· storm sewers, surface dit~hes, 
and overland. flow. Significa.nt -stormwater entry points to ·the 
creek system are sho~ .on Figure I-J .• 

. In addition to storm water ·conveyance systems· owned· ana·. 
oper.ated by the Corporate entities, there are stormwater con~eyance 
facilit'ies. owned and operated by cook county Highway Department ·and 
the Illinois Department of Transportatipn. ·Th~ most i~portant of' 
·these are. the 84 inch storm. sewel;' o~ . Dempster that· cbnveys · 
stormwater flow to Prairie Creek· in the vicinity of the Lutheran 
General Hospital Pond and the 120 inch storm sewer on Golf which· 
conveys flow ·to Big· Bend Lake with a diversio_n. ·to Farmers Creek. 

I-3' 
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In general, the great rnaj~rity of runoff from the tributary 
area finds its way to Prairie and Farmers Creeks. The most 
significant ·exception to this is the Golf Road Diversion, which 
conveys a significant quantity of flow away from Prairie Creek. 

Sanitary Sewage Systems 

The watershed are~ is served· by separate rather than com~ined 
sewage systems. All flow from the area is tributary to the 
Metropolitan Water Reclamation District of Greater Chicago (MWRD). 
Of importance to this -~tudy is · the ·~anitary .sewage collect10~ 
system in the vicinity of creeks wJ'}ere overban.k floo.ding frequently 
occurs. The primary systems in the.vicinity of .the creeks ·include 
the City of Des Plaines syste.m and the privately owned North 
Suburban Public Utilities (NSPU) system. Both qf- _these sy~tems 
have undergone ext~nsive work· to co~ply with MWRD compliance 
procedures to eliminate excessive inflow/infiltra~io11. · These 
systems are mentioned because of reports by ~es_idents of basement 
·b<,ickups of sewage durip.g flooding events.· It is believed that 
there is a cause and effect relationship between surface stonuwater 
fl~oding, separate sanitary system overloading and basement backup 
in th~ are~. This assertion is supported. by citizen interviews and 
discussions with NSPU and Des Plaines staff responsible· for 
sanitary system operation~; · · 

I1_4J. 
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~hapter III 

FLOODING PROBLEM DEFINITION 

This chapter describes the flooding problems within the 
Prairie Farmers Creek w~tershed. The overbank flooding problems 
and the damages associated with those flooding even.ts are described · 
quantitatively~ Related _flooding proble~s impacted by_ overb~nk· 
flboding·are ·also described. 

overview 

. flooding in the Prairie/Farmers Creek watershed includes. 
ov.erbaajc -~~oodi.ng of the ma·in channels · of Prairie· and Farmers 
Creeks, ba9kf+o.w froin the Des ·J?laines River into the watershed~
ponding resulti-ng. from· the inability-. of local drainage systems to 
convey ~·tormwater to. the ·main stem channels, and basement backup· 
of sa-nitary.se"{er~. 

. This· stuqy focuses· on overbank flooding and ba·ckflow from the 
Des· ~laines Ri.ver. . The ·flooding problems assoc_iated with local 
storm~ater c~mveyance ~ystems trans·porting··st6rin water to the .main . 
stem channels and wi"th basem~n~ backup of the sanitary sewage are· 
not .the direct subject of this study. . These t:;wo problems are, 
however, impacted indirectly by- over bank f loading and are· discussed 
in this study to place ~ perspective <?n the benefits of mitigation 
measures. 

Overbank·Flooding 
. . . 

overbank f-loodirig epi"sodes in the P~aii:.:i~/Farmers Creek 
wat:ershe.d occur· either during -intense rainfali e·:vent,s within the 
wat¢J;".$hed· its_elf or -dUJ;ing high flooc;l" stages· on the Des Plaines. 
These causative.factors can occur· in~ependent1y or in conj~nction. 
wi't:h each_ ot~er. Thr~e recent m~jor flo9ding :epi~odes illustrate 
these· causative factors . .- · The September 1986 flood event \ila~ 
primarily. ~he resu·1t of higµ f ~:ood. stage ori. :the J,Jes Pl:i;ii:nes River·. 
The Augu~t. 19·89 event was al;.most e~clusively the resul~ of intense 
local ·rainfa·11. · The August 1.987 event was .pr.j.mari1y the -result of 
intense l_oc~l rainfall,·. ~ut was also aggravated to some extent by. 
higher Des_ Plaines River levels.. · · . · · 

It . is important to note· that floods caused. by e·i ther factor 
(int~:hse local rainfall or Des ~l:aine·s River flood stages) .can have 
devas·t_atirig impacts.- on t,he watershed.. liig~ flood stages. on the Des 
Plaines. River· r.esul ts in backwater ·£1owiJ1g i·nto unpi;:otected low · . 
areas in the watershed. Intense rainfall within the.basin results 
in runoff· peak .. flows in excess of the. ¢apacity of. the Prairie/ 
Farmers. creek channel system and overbank flooding .to adjace~t low· 
areas·: 

III-1 
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sanitary systems .. Despite.this, there is definitely a correlation 
between basement backup of sanitary sewage and surface_ flooding. 
Stormwatei.-. may. enter the sanitary system during street ponding_ 
periods through manholes or other entry points. 

Mitigation of flooding problems on the main stems of Prairie 
and F-a~~r$ .Creeks will n-ot dir~ctly so.lve s-anitary sewer backup 
problems.~ However,· it i;s believed that reducing flooding and 
surface. pondi-ng above. manhol.es ·w.ill .have- .a beneficial impact in 
nii tig.ating bas·eme.nt backup problems. . . 

Qu-antitativ.e Description .of 
overban~ Flooding Problems 

.Reiterating, overbank. flooding problems resulting from either 
intense -l.ocal.- rai-n£all or -backwat.er from· the Des Plaines River are: 
the focus···of ·the study. 

. . 
overbank. Flooding from·Intense 
Local Rain.fa·11 · · · · 

... •, 

·Intense· local- ·rainfall can cause runoff in excess of the 
c-apacity o·t the: Prairie and Farmers· creeks ·-channels to convey it. 
within their respeqti ve banks. · · · · 

The frequency of such occurrences was simulated based on a 
computer model of the ·watershed conveyance syste~s. The computer 
models _used: we~e· · calibrated -against a·ctual flooding ··ev~nts to. 
enab+e the mod~l to reasonably ·pred.ict actu-al .f.1:-ooding. extents for. 
various -~_tor_~ eyents.. · · · · · · 

....... 
.. . . 

·Floodipg . as·sociat~d . ·with .rain~torms · ·with ·statistical· 
recurrence frequencie$-~f 2, s, 10,, 25 and 100:years we~e-simulated 
as·sµmihg · that the D~s. Plaines River level was·· at·· t,he -2 year f lQod . 
sta-~-~--- '. · -~9s_t. r~cent · Corp~ of· :F;~gineers .·flood l~vels: on ~h~ Des. 
Pl.aines. Riv~r- we]:'.e used. : Bulletin 70 rainfall ·pat~e~ns were used· 
to ·generate runoff •. In addition,· the A4-<jti-st 19si·. flood· event ·-was·, 
also ·simu_i-at~d. · · · ' · 

The results qf. the· -simulations· are shown in Figures III-1; 
II-I-2;. an~ III7-3·. · F:igl?.re 1·11-1 · shows .the ._approxim-ate ·ext~nt of 
floo~ing- during ·the- 5 year· ·and 100 yea·r s~cfti-stical events elf? well 
as the .:=,_9a7 _historic event. Figures -llr-2· and· IIl-3 . shows the 
w:ater sur·face pro.files an:d the ch?inne·1 _b_ottom f9r· the three events
ori F~rm:ers and Prairie ~reeks res;pecti-yet~. · ,; 

·Also .shown :is the 100 year Flood·'Insura~ce·study.- (li:.I.S.)· 
.profile ... The 100 ·year F.i~s. profile; which· was developed· in the 
1970~s and the 10.0 year. profile -developed unde~ this study differ~ 
The reason· for the· dif.ferences· a·re the changes in runoff_ .-and•: 
conveyahc_e -cha·racteristi'cs and the use: of "Bul.letin- 70" · flo.ws·· in 
·this study. 

IIlj_-~ 
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Related Flooding Problems 

Tpere are two other mechanisms that can malfunction during 
tnese f l_ooding events. ·These are: 

l) the local stonnwater co11,veyance system bringing 
ru}'.loff to ·the Pra"irie · and Farmers Creek main
channels; and 

2) . th~ sanita·ry sewe~ _conveyance systein. 

Local -·Stormwater ·Coriveya·hce system. The defined main stem 
channels ot· Pr.~ir_ie and Farme;rs Creeks repr~se~t the rece1 ving 
.poin"t;s for the stormwater runoff in the wat~;-shed. -~e stormwa'!,:er 
is conveyed. :tq th~ main. stem ch~nnels by means of ,-a combinat,ion o.f 
roadside di.tc;::lies;. storm· sewers,· and stre~t · gutters.. · Localized 
ponding. can· occur when the runoff quantities exceed· the· -capacity 
of the local systems· ·te· co_nvey the water to the main· stems. These 
1ocal ·drainage·· systems · are the ·responsib_ility of the local· 
corporate en.tlties. Thefr capacities can be exceeded regardless 
of. the ·wa:ter lev¢ls in the main stems. However, _when water levels 
in the nt~d-~ -stems· ri•se to floo.d stages, the··1ocal· drainage systems 
have no pos_i ti ve .outlet and becom~ i:io_nfun-ctional. · 

Th_e e~sential points are .that:_ 

• Lopal drainage systems in some_ areas may become 
overloaded before floodi~g occurs in t;:.he main stems 
because of ·insufficient des~gn c~pacity; 

•• 

' . ' 

·Flo·odin·g in the main stems sev.ere·ly impairs local 
_systeJns. by· r~movi"ng the positive outl~t _for flow; 

Improvements to mitigate main stem flooding will 
significantly improve local d~ainag~ systems by 
a.11.qwing -them tq.fUn<;:tion at."th~ir c~pacities more· 
often. Howe:ve~, in areas wpere local drainage· 
sys·tems are the -bottlenecks in the system, 
mitigation of main stem flooding· will help, but not 
·totally solve the localized flooding problems; 

· Improvements to 1ocal systems· conveying stormwater 
to the main -stems will, remain ··the resppnsibility of 
lopal e-nti ties·. · · 

Sanitary Sewer·system 

Surface flooding cari ·.be a contributing factc;,r to sanitary 
sewer convey~-nce problems .• · During_ the flooding events_ of 1986, 
1.987, and l;-989·; numerous· reports · of base~ent backup of sanitary· 
sewers occ:;urred.. The_ flooding area .-is ~.erved· by_ separate sanitary 
sewers with no theoretical connection between storm~ater and the 

III-2· 
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probability of occurrence of that event. A potential capitalized 
cost was also calculated by performing a present wor~h analysis 
using a planning period of .so years and an inte~est rate of 8-7/8%. 
The ~apitalized· cost estimate is important to evaluation of 
potential benefits of mitigation .alternatives. 

The various cost components are discussed below. 

Flood .oam~ges to· Structures .and Contents 

The met;hodology· used. to · calculate damages to structure·s and 
their content~ was ·esS1entially ~he same methodology a_s µ~ed by the 
Illinois Department of Transportation in assessing regional f-lood 
control project feasibility. . . · 

The methodolqgy· involves first. acquiring the following ·dai;:a.: 
. : 

Surveyed el,.ev.ations o.f the first floor or low opening for 
all· af.fected structures, the structure value and an 
estimate of. the· value of the -contents, ·depth-damage 
relationships ·for . -each type of structure·-, and water 
surface e.l"evations for a number of events with return 
periods ~f- betwe·en 2 years _and 10~ years.: 

Water s·urface elevations .fo:,:- flood:ing ev~nts caused· by both 
intense local rainfall and by Des Plaines backwater were es~imated. 
The 1-foot contour maps o-f the city were· used for a preliminary 
estimate of the ext~nt -a-~d- number ·of buildings -to be surveyed. The 
surveyed ele:va.tions were . based on · the network · of . benchmarks 
establish~q by the City of·oes·Plaines. 

-The ·basic flood d~mage assessment procedurE: -invoives thr.ee 
. steps. ·First, a sta.g~..:.f_requency relationship· is calcula~ed for 
each structure using- the. wa.ter · surface _profiles- and the first· floor 
or low :opening elevation. This. curv~: is then combined with the 
appropriat.e damage coefficient- taple and ·the· :v-alµe · of the structure· 
and its cont~nts ·to .. get ~ frequency-damage curve.- ·Finally,. this·. 
curve is integrate4 to -e~timate an ·annual damage for that 
structure. · · 

D·etails of the . _basic _g.ata, ass~mpti-ons, maps of surveyed 
buildings and ·computer. j.riput· and. output of· the- procedure are-
documented in Appendix ·a. · . · ·. · · · · · · · · 

.. The results of the analysis ~re s~own in Table III-3 •. The 
total. ann~al average damage-s. to structures· and _the.j.r-· ·contents in . 
. the ·watershed is"••e~timated' "to be $8f;4,500 per year •. ~he. 
capital~zed value or··such. annual damages 'is $9,605,000. Of th.e 
damages, approximately 2:8% is. due. to· flooding ev~n~s caUf?!=!d by 
backwater ~rom the D.es Plaines River and 72-%. is 4u~ to.· flooding-. 
events caused by intense· ;tocal rainfai1. · · · 

III-5 
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Costs Associated with .Traffic Disruption 

During flooding events in the area, major roadways b~come 
submerged and impassable .. · :The most notab°le of these roadways· is 
Dempster/Miner Street, a major east-west arterial~ As. a result of 
a closure of Dempster and. other roadways, traffic_ nee~s to be 
reroute<;i. rhe ac_tt?-al rerouting depends, to some degre~, -on whether 
the .f iooding event is 1-ocalized within Prairie/Fa,~ers Creek 
wat~rshed or is area :Wide in nature.· In either any 9ase, a cost 
is ·incurred for such. disr.u~tion _- T~e ma:jo:r compon~nts of the costs. 
are (1). the cost of vehicl·e operation for additional .miles ·required 
by the. detour. and ( 2) the cost of manhour time for d·elay iri passing 
through the o,etour. · · 

-Unit costs used - in · making :the estimates included $0. J·S /mile 
.for ·additional . vehicle· .'opera ting . costs and $2 0. 00 /hour ·. fo·r the 
vaiue · of time lost iJ:l · detour ·traffic. A traffic count .o-f 19,200 
vehicles/day ((?r a·oo vehi'cles/hour) on Dempster was used _witq i;l 

~ verage of 2. o persons/vehJ.cle. • . The average detour mileage was· · 
estimated to be 5 miles·. for intens.e local sto~·s and l.O mile.s for 
Des Plaines floodin_g., · _Tra1;f-ic speed was assumed to be reduc~d fr.om. 
~o.mph ·to 10 mph.through t1:te·detours. To· account;. for .additional 
traffic disruption on other str.eets· without ·avail9-ble .. -traffic::· 
counts (Potter, .. Bc!-~l;ai;-d, ·etc.),· the costs· associated ·with Dempster. 
were multip-lied by a factor of · 1. _25. 

Th~ annual average costs -of traffic disr.uption is -estimated 
to be $143,6'00/year. The Cc;!.p.1.talized _value of these costs is· 
$li 595, ooo_. · Of the c~~tf?. 'approll'.;imately 96% i·s - ·due to eve:r:its. · 
rE!lated to Des Plaines Riv.er backwa~er, w1t}1 the balance '(4·%)', due 
to intense local runo~f · caused_· floodi-ng events. -A~swuption and 
computations are shown -in Table I~I-4. · · 

Costs Associated wi-tn S-an"itary•. Sewer Backup, 
Secondary _-street Ponding· · 

The· .flooding even.ts.· a·iong the main stems of Prair.ie: and. 
Farmers Creeks induce -additional flo~ding proplems previo:usly 
d~scribed, nam~ly: . · · 

1) 

2) 

i~c:r;eas·~a surfac~-·;"PO~ding. o·n str~~t's due to. decreased 
conveyance· cap~city of.local ~rainage to the main stems 
ch~nriels ,· and · · · 

base~ent ~a~k~p of -~anj~ary sewag~. 

These effects =are reported.to be -~ev.~e in the area based on 
interviews with reside_nts. · 

. . . 

Co_sts associated_ wft:h these· effects are ,difficult to quanti-fy•· 
·precisely. The sanitary ·sew~r backup problem affects residents
that may not -be da:qiag·ed ·by overbank flooding. It is estimated,· 

III-6 
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Table 111-3 
Flooding Damages to Struct1:1res and Contents 

; .. . 

f 
Flood Damage in 1990 Dollars Resulting From·: 

Item 
,· 

} , Average 

)·:. ... 

I. · .. 

r 
r 

Annual 
,Damages 

Capitalized 
Damages 

October 1986 
Damag~ 
Estimate 

August 1987 · 
Darriage 
Estimate 

. Des Plaine~ 
River 
Backwater 
Flooding 

240400 

2671000 

8086000 · 

Intense 
Local 
Rainfall . 
Flooding 

624100 

6934000 

7098000 

Total. 
Both 
Events 

864500 · 

9605000· 
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Table 111-5 
Summary of Damage Costs of Prairie/Farmers Flooding 

Percent of Costs 
Attributable to: 

Average Des Intense 

Cos.t Annual Capitalized Plaines Local 
Component Costs C9.sts Backwater Rainfall 

($/yr) ($) (%) (%) 

Damage t~ 
Structures 
and .Cqntents 864500. 9605000 28 72· 

Costs of· 
Traffic 
Disruption 143600 1595000 96 4 

Costs of · . 
Sani~ary Sewer 
Backup Damages; 
Seconqary Street 
Ponding 

Costs of ... 
Emergency 
service.$ 

Tot~ls 

100000- 1111000 

50000 556000. 

1158100 12867000 

20 
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Lutheran General Reservoir. A flood control reservoir with 
a capacity of 64 acre feet is planned for the area south of Ballard 
on Lutheran General Hospital property as shown on Figure V-5. _- The 
facility would include a diversion structure, diversion channel, 
and a 15 ·cfs dewatering pump station designed to ·evacuate the 
reservoir in a 48 hour period. Based on preliminary analysis of 
soils conditions, a .3 foot compacted clay liner i.s anticipated to 
be required to mitigate se:epage and subsidence imp.acts. The area 
of the. reservoir.is 5.5 acres and is planned for side slopes of 
4:1. Water depths are shown on Figure V-5. 

Similar to the function of the I-294 ·reservoir, the Lutheran 
G~~eral-Reservoir will be held in reserve during moderate runoff 
events. Note on Figure V-5 that the normal flows are diverteq 
around the_ reservoir to achieve this purpose. 

Pre-final activities should include ·groundwater level 
monitoring (for seepage and subsidence) negotiations with Luth~ran 
General Hospital. 

Channel Improvements 

Channel improv.ements are designed in conjunction with the 
rese·rvoirs · to convey the 100 year event with water surface 
e1eva~ions at approximately 1.0 feet below st~eet surfaces. 
Maintenance of such levels will mitigate sanitary sewer basement 
backup problems and facilitate a positive outlet for local 
stormwater conveyance systems bringing water to the channels. 

Channel improve-ments are extensive and site f:ipecific. The 
improvements are displayed on Exhibit v:...1 py numerical code. 
Table v-1 presents the required. improvements as keyed to Exhil:?it 
v-1; 

In some areas where easements and construction access are 
restrictive, final decisions on improv~ments will be determined 
during p_re-:final design. 

Pre-final design activities should include iden~ification ·of· 
property owners, route survey,· assessm~nt of easement requirements .. 
for construption and for·operation/maintenance,-and identification 
·of potential utility interferences. 

Operation Plan 

Effective performance of the structural project will require· 
an operatiop/maintenance plan with clearly defi~ed responsibility 
assigned, coupled with adequate funding for- operation, routine and 
preventative maint~nanc~. 

As spe~ific operation/maintenance plan will pe formulate~ in. 
the pre-final design stage. 

V-5 
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I. .Introduction 

A; Overview of Program 

Over the years the flow capacity of the Prairie - Farmers creek 

system has been se!iously eroded through the effects of 

inadequately designed modifications including undersized culverts, 

tortuous channel realignments, etc. • It is the intent of this 

report to address maintenance only, major structural corrections 
will be handled in the Flood Control Plan currently being prepared. 

Prioz: to the implementation of major structural changes in the 
channel system a pre-project maintenance program was developed. The· 
program described herein will restore the co~veyance capacitY. to 
its design capacity and should provide some improvement to the . . ' . 

flooding problem especially for the smaller events. Ln general, 
Fanners Creek has sufficient capacity, when c·l_ean, to convey an· 
eve~t with a recurrence interval.of between 5 and 10 years Prairie 
Creek, on the other hand, has several serious obstructions which 
limit its capacity to something less than a 5 year event. 
Implementation o~ the progr~m described in this report is not the 
finai solution to the flooding prob~ems experienced, it is only an 

initial step to i~proving the system •. 

The maintenance pr_ogram described represents bringing the creek 
system up·to a minimum standard of in-channel flow capacity. This 
will be done through an extensive cleaning. program including the 
removal of trees, brush and d~bris within the banks of the 
channel, inspecting and ·cleaning culverts and minor channel 
modifications. 

B. Eeport organization 

The report consists of general recommendations followed by specific 
maintenance items-identified for each govern.mental agency. These 

recommel'ldations are keyed to photographs, a project map and 

property maps in the appendices. 

3 
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December 19, 1994 

Mr. James Jacl::son 
Permit Section 

31nfl n,.._,:i __ 0--~ s••:'- AI\A 

J.W UWLU~ CW-cl0.1 WW 'fV'i Tza096159-5AC-
Northbrook, fL 6()(}62 Exhibts-2011-11-14 

708-272-7760 
FAX: 708-272-9582 . Pal?e No. 00366 

MB'IROPOUTAN WATER RECLAMATION DIS'IRICT 
100 Erie Street 
Chicago, Illinois 60611 

Re: MWRD Permit 94-530 
Luthemn Geneml.Hospital 
Na,tJ, OJmpus 

DearJim! 

At your request, we have reviewed a number of different alternatives to accommodate your 
concems and have the following to report: 

Initial Re@est 

[. Your office was concerned about the reduction in channel storage capacity between the 84 
incll diameter discharge and the 60 inch diameter iillet within the southeastern come:r of 
the Lutheran General North Campus. This was prompted by a flood condition which 
occurred in June of 1994. · · 

At that~ you asked if we would consider constm~ an overflow channel between the 
84 inch mameter channel and the pond to the JIOrth, thereby all~ the excess ~ 
to fill the pond once the capacity of the 60 inch had been exceedecL The flood storage 
which was reduced in this area was quite minor, particularly as OO!DPared with the size of 
the oontn"buting watershed, however, you were concerned none the 1~. 

This ~annel was once an open channel flowing west from Greenwood across Lutheran· 
General Hospital on about its current path and continningwest Three major changes have 
occurred, cbauging its character: 

1. 'Ib.e UP.5tream channel was enclosed, redu~ its sto~e volume and increasing its 
veloc1ty. The recent LGH project was a mmor continuation of that multi-year 
proj~--t. 

GEWALT HAMILTON 
ASSOCIATES, INC. 

_ .. .. 
.. .. 
. . 
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I 

The downstream housing was constructed dire¢y in the historic ~e path to 
the north; The structures are on the order of 2 to 3 feet below the Base Flood 
Elevation (BFE) and the reroute was in a small (60")CMP, with very limited capaci
. ty. Other downstream. restricted sections were a!so constructed. 

The "UpStream watershed bas become in~ impervious and, to my knowledge,. 
LGH is the only significant site in the 275 acre watershed which _provides storm
water detention. , 

Division of Water Resources .Ana)ysis 

When we discussed it, I noted that we had worked with the Illinois Division of Water 
Resources on this watershed and that they had some good watershed data and had ana
lyzed this area previously. I then spoke with Arlan Juhl of IDWR and be assigned Rick 
Gosch of his office to dg the analysis of the potential channel interconnection between the 
two watersheds. 

I have attached copies of the DWR responses of November 23rd and December 1, 1994, 
both of which note that we should not perform the interconnection. Their anal~is shows. 
that by hol~ the northern storage in reserve, they decrease the crest stage of the major 
storms and this is their ~oaL · 

On the basis of their analyses and recommendation, the Hospital is not interested in an 
overflow channel which would transmit flow at an elevation oelow that cresting over the 
road.way to the west. 

Once overflow is reached however, the north ~nd is connected and available and OW' 
alternative grading :eJan does include a swale at 38.0 flowing north. Overflow along the 
course of natural drainage to the west is approximately 38.L 

Current Project 

The floodplain sto~e on the North Cm¥us has been increased significa.ntlr due to the 
Park Ridge detention requirements and the Hospitals' voluntary cooperation. North 
~. s~e has !11~.ll'0!!1.6!·9 ~e ~~t. to 71.9 acre feet, although building and 
par&:JJJg lot coverage nas actna ny s.ugnuy aecreasea. 

Sugae.,ted Altematlw 

Although the preservation of floodplain storage, by basin, is not within the ,Wrisdiction of 
the MWRD, we app_reciate and~ with your concern regar~ this situation. For that 
reason, we have peifonned an~ and j>repared an alternative grading J?lan which may 
substantially return the 84 inch channel to its- preconstruction condition. Tfils will not ·have 
any s~cant !mpsi.ct on the fl~ experience downstream since the -storage area is so 
small. It is more a matter of perception than anything else. 

2 

RA171 of 218



C 631

1/13/2012 
Tza096159-5AC-Exhibts-2011-11-14 

00757-00379 

FARMERS/PRAIRIE CREEK 

STRATEGIC PLANNING STUDY 

COOK COUNTY 

ABSTRACT 

Historically, structures in the Farmers/Prairie Creek watershed have suffered flood 
damages from two distinct sources: Des Plaines. River backwater and flooding from 
stonns that exceed the channel capacity of Farmers/Prairie Creek. Completion of the 
Rand Park Flood Control and Multi-Use Trail Project (Levee 50) will greatly reduce the 
risk of Des Plaines River backwat.er flooding along Farmers and Prairie Creek for floods 
up to the I OO-year1 frequency flood event. However, the Rand Park Flood Control and 
Multi-Use Trail Project does not reduce the risk of flood damages from flooding along 
Fariners and Prairie Creeks. Accordingly, this engineering study was conducted as part 
of the U.S. Army Corps of Engineers' Des Plaines River Phase 2 study to investigate the 
feasibility of flood dam.age reduction alternatives for Farmers and Prairie Creeks. This 
study incorporates operation of the Rand Park Flood Control Project (Lev~ 50), and is 
based on 2004 watershed characteristics, construction costs and property values. 

Incorporation of the· Rand Park Flood Control Project gate and pump station operation 
plan into the study means that flood control gat.es on Farmers Creek close when Des 
Plaines River Stages exceed elevation 624.0 (approximately a I -year frequency flood 
elevation on the Des Plaines River). Gates remain closed and pump operations up to 250 
cfs control wat.er surface elevations on Farmers Creek as long as Des Plaines J;{iver flood 
elevations remain higher than flood elevations on Farmers Creek. Based on this 
operation plan, gates on Farmers Creek are closed (and pumps on) for the I, 2, 5, IO, and 
25-year frequency events and gates are open (and pumps off) for the 50, and JOO-year 
frequency events on Farmers Creek. The Rand Park Pump Station Operation Plan is 
included in Appendix 3 of this report. 

. The estimated Farmers/Prairie Creek I 00-year frequency1 floodplain inundation area is 

. illustrated on Exhibit 2. Appendix 3 provides a listing of the I 00-year frequency 
Farmers/Prairie Creek flood elevations at cross section locations iri the watershed. 

1 An X~year event is defined as a 1/X probability of occurring within any given year •. 
I 
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As shown in Exhibit 1, the study area consists of portions of the city of Des Plaines, the 
city of Park Ridge, the village of Glenview I the village of Niles, and unincorporated 
Maine Township in Cook County. The study area is predominantly residential with 
some commercial and industrial development. 

Flooding from Farmers and Prairie Creeks causes $144,531 of total average annual flood 
damages. There are 96 structures in the 100-year frequency floodplain. The damages 
include $120,442 in average annual structural and contents damages and $24,089 in 
average annual indirect flood damages including average annual traffic damage 
estimates. These damage .estimates do not include risk or uncertainty computations. 
Exhibit 4 identifies the distribution of flood damages in the watershed including: Lake 
Mazy Anne Estates on Farmers Creek, Upper and Lower Farmers Creek, and Upper and 
Lower Prairie Creek. 

The flood damage reduction alternatives developed and evaluated include: 
STORAGE IMPROVEMENTS 

Alternative S 1 - Dude Ranch Pond Expansion With Lake Mary Anne Pump Station 
Alternative S2 - Good Avenue Pond 
Alternative S3 - Lutheran General Hospital Pond 
Alternative S4 - Lutheran General Hospital Pond and High School Reservoir 
Alternative S5 - High School Reservoir 
Alternative S6 - Belleau Lake Expansion 
Alternative S7 - Lake Mazy Anne Pump Station 
Alternative S8 - Belleau Lake Lowered 
Alternative S9 - Dude Ranch Pond With Lake Mary Anne Pump Station, Good 

Avenue Pond, Lutheran General Hospital Pond, High School 
Reservoir, and Belleau Lake Lowered 

Alternative S 10 - Good A venue Pond, Lutheran General Hospital Pond, High School 
Reservoir, and Belleau Lake Lowered 

Alternative S 11 - Dude Ranch Pond With Lake Mary Anne Pump Station, Lutheran 
General Hospital Pond, High School Reservoir, and Belleau 
Lak~ Lowered 

Alternative Sl2- Dude Ranch Pond Expansion 

CONVEYANCE IMPROVEMENTS 
Alternative Cl - Upstream Dempster Storm Sewer Diversion To Tollway 
Alternative C2 - Downstream Dempster Storm Sewer ~version To Tollway 
Alternative C3 - Dempster Storm Sewer Diversion To Potter Road 
Alternative C4 - Additional Dee Road Pipe 

2 
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Alternative CS - Pipe From Lutheran General Hospital Pond Along Ballard To 
Potter Road 

Alternative C6 - Replace Rancho Lane Culverts 
Alternative C7 - Replace Rancho Lane Culverts and Additional Dee Road Pipe 
Alternative CB - Confluence to Belleau Lake Conveyance 

OTHER IMPROVE:MENTS 
Alternative Ll - Parkview Lane Culvert 

COMBINATION IMPROVEMENTS 
Alternative Dl - Combine Alternatives C2. C6 and Sl 1 
Alternative D2 - Combine Alternatives C2 and S 11 
Alternative D3 - Combine Alternatives C6 and S 11 
Alternative D4 - Combine Alternatives C7 and Sl 1 
Alternative DS - Combine Alternatives C2 and S8 
Alternative D6 - Combine Alternatives C7 and S4 
Alternative D7 - Combine Alternatives C4 and S 11 
Alternative D8 - Combine Alternatives CS and S8 
Alternative D9 - Combine Alternatives C7, CS and S 11 
Alternative D10- Combine Alternatives C6, CS and Sl 1 
Alternative Dl 1 - Combine Alternatives C6, CS, S2, SS and SS 
Alternative D12 - Prairie Cree~ Channel Improvement and Confluence ReseIVoir 
Alternative D13 - Prairie Creek Culvert/Swale and Confluence ReseIVoir' 

Non-structural mitigation measures including such options as acquisition and demolition 
of flood prone structures. relocation of flood prone structures, elevating flood prone 
structures, flood insurance, and/or floodproofing of flood prone structures are also 
considered as a potential flood damage reduction alternative in the report. 

Based on the history of recurring Farmers and Prairie Creek flooding and flood damages 
in the watershed, it is anticipated that substantial flooding and flood damages will 
continue to occur in Des Plaines, Park Ridge and uriincorporated Maine Township unless 
measures are implemented to prevent such damages. Exhibit 2 illustrates how the 
Farmers ct?d Prairie Creek floodplains impact each of these communities. 

Table 33 provides a break down of estimated project and construction costs as well as 
what portion of each alternative's construction costs could be covered by the capitalized 
value of the flood damage reduction benefits potentially produced by that alternative. 
The capitalized value of the fiood damage reduction benefits exceed ~e costs to 

3 
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construct addition flood water storage capacity at the Dude Ranch (alternative SI and 
S 12), Good Avenue Pond (Alterative S2), Lutheran General Hospital Pond (Alternative 
S3), and at Belleau Lake (Alternative S8). Combined storage alternatives (Alternatives 
S9 and SI 1) and some of the combined storage and conveyance alternatives 
(Alternatives D3, D4 and D7), have capitalized flood damage reduction benefits that 
.exceed 75% ~f the costs to construct these improvements. 

To reduce the risk of flood damages in the watershed, Cook County MWRDGC and/or 
the city of Des Plaines and/or the city of Park Ridge should: 

1. Work with the Illinois Department of Natural Resources, Office of Water Resources 
to further plan and implement additional flood storage capacity modifications at 
Belleau Lake, Dude Ranch, Good Avenue Pond, Lutheran General Hospital pond, or 
a combinations of these sites where the capitalized value of the flood damage 
reduction benefits exceed 75% the costs to construct addition flood water storage 
capacity.· Such work would be completed in accordance with the terms of a local 
project sponsorship agreement outlined in this report; 

2. Work with the lliinois Department of Natural Resources, Office of Water Resources 
to further plan and implement combined storage and conveyance alternatives at 
Rancho Lane and/or Dee Road where the capitalized value of the flood damage 
reduction benefits exceed 75% the costs to construct the improvements. Such work 
would be completed in accordance with the terms of a local project sponsorship 
agreement outlined in this report; . 

3. Install a flap gate on the downstream (east) end of the 15-inch culvert under 
Parkview Lane near Busse Highway, and consider raising portions of Parlcview Lane 
and Busse Highway to provide additional freeboard protection against Farmers 
Creek flooding; 

4. Encourage the purchase of National Flood Insurance and enforce local floodplain 
ordinances in accordance with National Flood Insurance Program guidelines to 
prevent future floodway encroachments (including temporary storage of equipment 
and materials), diminish future flood damage potential, and minimize floodplain 
development in the watershed; 

-5. Actively remove debris and logs from the Farmers and Prairie Creek to minimize the 
potential for temporary flood profile increases due to log and debris jams in the 
channel. 

4 
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ALTERNATIVE S3 - LUTHERAN GENERAL HOSPITAL POND 

Nonnal water elevations in Lutheran General Hospital Pond, located on Prairie Creek 
between Dempster Avenue and Ballard Road east of Potter Road, would be lowered 4.4 
feet to elevation 627 via a Scfs pump station to increase flood storage. Nonnal Prairie 
Creek flows would bypass the pond via a siphon pipe-that would be constructed under 
the existing pond. F1ows in excess of a 2-year frequency event (30cfs). would exceed 
the capacity of the siphon pipe and flow over a weir and into the pond. Flows tributary 
to the pond from the north side of Ballard Road would be diverted in a pipe to a junction 
chamber at the upstream side of the siphon bypass pipe noted above. 

Flood stages in the pond above elevation 631.3 would be able to gravity flow out of the 
pond. F1ood water remaining in the pond below elevation 631.3 w~uld· be pumped out of 
the reservoir in about one day using a Scfs pump station. This alternative would increase 
the flood storage at the site by approximately 10 acre-feet. 

Added flood storage on Prairie Creek at the Lutheran General Hospital Pond created by 
this alternative would provide $22,113 in average annual flood damage reduction 
benefits in the watershed representing a 15% reduction in average annual flood damages. 
Sixty percent of those flood damage reduction benefits would occur along ~wer Prairie 
Creek between the Lutheran General Hospital Pond and Farmers Creek. This alternative 
would benefit all 48 floodprone structures along Lower Prairie Creek. All 43 floodprone 
structures along Farmers Creek would also benefit from this Prairie Creek storage 
alternative as average annual flood damages drop 15% along Farmers Creek. This 
alternative would eliminate flood damages for S structures currently located in the 
100-year frequency floodplain. 

Project costs of this alternative are estimated at $565,574 as detailed on Table 11. The 
benefit to cost r:atio (B/C ratio) for this alternative is 0.63. 
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T bl 11 Alte ti S3 L th a e . ma ve - u eran ene osp1 on OS s e . G ral H 'tal P d C t E timat 
Farmer/Prairie Creek 

Alternatfve S3 Cost Estimate Au , 04 
Line Unit Total 
Item Item Ouantitv Unit Price Cost 

SiohonPioe 
54200451 RCCP Pioe Culvert 36" 375 FT $160 $60000 

Pumo 
FR39051 Pumos 2 Each $21,910 $43,820 
FR39057 Pumo House w/ Access 1 Each snsao $77,880 

Utilities 
82400800 Electric Una Relocation 0 FT $2 $0 

55021800 Sewer Relocation 0 FT $25 $0 
250 ..... Seedina/Mulchin!l/Fertilizina 3 Acres $2000 $6000 

Continaencies l15%l and MoblRzation (6%} of subtotal SM.417 
Construction Cost $227.117 
Enaineerina {20%) and Construction Sunervlslon (7.5%} $62.451 

Riaht-of-Wav Cost* 276000 SOFT $1 $276000 
Total Proiect Cost $565574 
Alternative Averaae Annual Cost (5.375% For 50 Yearsl !:S2.792 

O&Ml1%l $2.271 

Altema.tive Averaae Annual Cost and O&M $35,064 
Baseline Averaae Annual Damaaes (Direct and Indirect) $144,531 

Altemative Averaae Annual Damaaes CDired and Indirect) $122418 

Alternative Averaae Annual Benefits $22,113 

Benefit Cost Ratio 0.63 

Plood Frequency (Years) 1 2 s 10 25 so 100 

Existing Damaged Stnicturcs 0 1 2 11 38 64 96 

Alternative Damaged Structures 0 1 2 9 26 S9 91 

StrucbdS Removed ftom Floodolain 0 0 0 2 12 s s 
* Estimated cost of securing a pennanent flood easement 
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ALTERNATIVE S4 - LUTIIBRAN GENERAL HOSPITAL POND AND HIGH 
SCHOOL RESERVOIR 

This alternative combines the Lutheran General Hospital Pond Alternative, S3, with an 
additional 50 acre-feet flood storage provided on the Maine Township East High School 
campus immediately south of the Lutheran General Hospital Pond and Dempster 
A venue. Existing soccer fields located on the southeast comer of the Maine Township 
East High School campus, would be lowered up to 7.5 feet and the sides graded at a 
slope of3:1 to create a new reservoir. These athletic fields currently provide some 
detention for local storm water runoff. Three soccer fields would still fit in the bottom 
of the reservoir. A ten foot service road around the perimeter of the area would provide 
maintenance access to the reservoir. A 60_-inch diameter culvert would be installed to 
connect the new gravity in and gravity out High School Reservoir to an existing 60-inch 
Dempster Avenue storm sewer, tributary to Prairie Creek, on the Lutheran General 
Hospit.al property, north of Dempster Avenue. The existing Dempster Avenue storm 
sewer system would be restricted to a 24-inch diameter orifice to force excess storm 
water in the sewer to back flow into the new 60-inch diameter culvert and flow to the 
reservoir on the high school property. In this al temati ve, the High School Reservoir is 
not only intended to reduce peak flows contributed by the Dempster Avenue storm 
sewer, but to provide additional storage capacity for Lutheran General Pond when flood 
stages in that pond exceed elevation 636.0 by accounting for overland flow that would 
back up through the existing outlet pipe at the water tower and back through the junction 
box into the storage reservoir. 

Added flood storage on Prairie Creek at the Lutheran General Hospital Pond and on the 
high school property created by this alternative would provide $85,063 in average annual 
flood damage reduction benefits, representing a 59% reduction in average annual flood 
damages. Sixty percent of those flood damage reduction benefits would occur along 
Lower Prairie Creek between $e Lutheran General Hospital Pond and Farmers Creek. 
This alternative would benefit all 48 floodprone structures along Lower Prairie Creek by 
reducing average annual flood damages 84% overall in that reach. All 43 floodprone 
structures along Farmers Creek would also benefit from this Prairie Creek storage 
alternative as average annual flood damages drop 63% along Lower Farmers Creek and 
65% along Upper Farmers Creek. This alternative would eliminate flood damages for 
37 structures cU1Tently located in the 100-year frequency floodplain. 

Project costs of this alternative are estimated at $2,831,063 as detailed on Table 12. The 
benefit to cost ratio (B/C ratio) for this alternative is 0.47. 
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Table 12: Alternative S4 - Lutheran General Hospital and High School 
Reservoir Cost Estimate 

Farmer/Prairie Creek 

Alternative S4 Cost Estimate Au , 04 
Line Unit Total 
Item Item Ouantitv Unit Price Cost 
AllS3 Lutheran General Proiect 1 Each $227117 $227.117 
Alt. S5 Hlah School Prolect 1 Each $1472885 $1472.885 

Construction Cost $1700002 
Enalneerina (20%) and Construction Suoervislon (7.5%) "67.50(1 

Alt. S3 Riaht-of-Wav Cost LGW 276000 SOFT $1 $276,000 
Alt. S5 Rlaht-of-Wav Cost HS• 387561 SOFT I $1 $387.561 

Total Protect Cost $2~1063 
Alternative Averaae Annual Cost (5.375% For 50 Years) $164147 
O&M (1%) $17,00(1 

Alternative Averaoe Annual Cost and O&M $181,147 
Baseline Averaae Annual Oamaaes (Direct and Indirect) $144.531 

Altemative Averaae Annual Oamaaes (Direct and Indirect) $59,468 
Altemative Averane Annual Benefits $85,063 

Benefit Cost Ratio 0.47 

Frequency 1 2 5 10 2S so 100 

Existing Damaged Structures 0 1 2 11 38 64 96 

Alternative Damaged Structures 0 1 1 3 16 29 S9 

Structures Removed from FJoodolain 0 0 1 8 22 3S 37 

* Estimated cost of securing a permanent flood easement. 
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ALTER.NATIVE S5 - HIGH SCHOOL RESERVOIR 

This alternative provides an additional 50 acre-feet flood storage provided on the Maine 
Township East High School campus immediately south of the Lutheran General Hospital 
Pond and Dempster Avenue. Existing soccer fields located on the southeast comer of 
the Maine Township East High School campus, would be lowered up to 7.5 feet and the 
sides graded at a slope of 3: 1 to create a new reservoir. These athletic fields currently 
provide some detention for local storm water runoff. Three soccer fields would still fit 
in the bottom of the reservoir. A ten foot service road around the perimeter of the area 
would provide maintenance access to the reservoir. A 60-inch diameter culvert would be 
installed to connect the new, gravity in and gravity out, High School Reservoir to an · 
existing 60-inch Dempster A venue storm sewer, tributary to Prairie Creek, on the 
Lutheran General Hospital property north of Dempster Avenue. The existing Dempster 
Avenue storm sewer system would be restricted to a 24-inch diameter orifice to force 
excess storm water in the sewer to back flow into the new 60-inch diameter culvert and 
flow to the reservoir on the high school property. This Alternative is intended to greatly 
reduce peak flows contributed by the Dempster Avenue storm sewer and would control 
15% of the Prairie Creek watershed. 

Added flood storage on the high school property for the Dempster Avenue storm Sewer 
system tributary to Prairie Creek created by this alternative, would provide $71,666 in 
average annual flood damage reduction benefits in the watershed representing a 50% 
reductioi;i in average annual flood.damages. Sixty-seven percent of those flood damage 
reduction benefits would occur along Lower Prairie Creek between the Lutheran General ' 
Hospital Pond and Farmers Creek. This alternative would benefit all 48 floodprone 
structures along Lower Prairie Creek by reducing average annual flood damages 80% 
overall in that reach. All 43 floodprone structures along Farmers Creek would also 
benefit from this Prairie Creek storage alternative as average annual flood damages drop · 
43% along Lower Farmers Creek and 43% along Upper Farmers Creek. This alternative 
would eliminate flood damages for 37 structures currently located in the 100-year 
frequency floodplain. 

Project costs of this alternative are estimated at $2,265,489 as detailed on Table 13. The 
benefit to cost ratio (B/C ratio) for this alternative is 0.49. 
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Table 13: Alternative S5 - High School Reservoir Cost Estimate 
Fanner/Prairie Creek 

Alternative S5 Cost Estimate Au1 04 
Line Unit Total 
Item Item Quantitv Unit Price Cost 

Culvert 
54213723 Precast Relnf. Cone. End 1 Each ~-000 
542A0265 Pioe Cul. Class A 1 sou 800 FT S200 
60248000 Junction Chamber N1 1 Each $12 000 
60221100 Manhole 1 Each Si2 200 
20800150 Trench Backfill lRoadl 72 CY $28 

44100100 Pavement Renlacement 72 SQYD $75 
2so-.. Seedina/Mulchina/Fertifszina 0.17 Acres $2.000 

Restrictor 
542D0223 1 a• Concrete cice 10 FT $24 

60218400 Manhole 1 Each $1513 
Sto -ane Excavation 

250- Seedina/Mulchina/Fertilizina 9.00 Acres $2.000 
·20200100 Excavation 91057 CY $11 

Storm Sewer Control 
Desian 1a•Tide Flex Valves 4 Each S5,000 

Ublities 
82400800 Electric Line Relocation 0 FT $2 
55021800 Sewer Relocation 0 FT ' $25 

Contlnaencies (15%) and Mobilization (6%1 of subtotal 

~-000 
$160.000 

$12 000 

$2200 
$2,022 

$5.417 
$34-1 

$240 

$1 513 

$18.000 
$992,524 

$20.000 

$0 
so 

$255.~ 

Construction Cost $1472.885 
Enaineerina (20%) and Construction Sucervlslon '7.5%) 

Riaht-of-Wav Cost" I 387561 ISO FT $1.00 

Total Prolect Cost 
Alternative Averaoe Annual Cost (5.375% For 50 Years\ 
O&M(1%l 
Alternative Averaae Annual Cost and O&M 
Baseline Averaae Annual Damaoes (Direct and Indirect) 

Alternative Averane Amual .Damaaes (Direct and Indirect) 
Alternative Averane Annual Benefits 

Benefit Cost Ratio 

Frequency 1 2 s 10 

Ex:isting Damaged Slnlctmcs 0 I 2 11 

Alternative Damaged Structures 0 1 I 3 

Structures Removed from Floodolain 0 0 1 8 

* Estimated cost of securing a permanent flood easement. 

43 

2S 

38 

17 

21 

$405,043 
$387,561 

S2,265.48S 

$131.354 

$14,729 
$146,083 

$144,531 

$72,86.!i 

$71,666 

o.~ 
so 100 

64 96 

41 S9 
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CONCLUSIONS 

Farmers and Prairie Creeks flooding causes $144,531 of.total average annual flood 
damages. There are 96 structures located in the 100-year frequency floodplain. Based 
on the history of recurring Fanners and Prairie .Creek flooding and flood damages in the 
watershed, it is anticipated that substantial flooding and flood damages will continue to 
occur in Des Plaines, Park Ridge and unincorporated Maine Township unless measures 
are implemented to prevent such damages. 

PARKVIEW LANE (Alternative LI) 
Based on the topography of Busse Highway west of Farmers Creek and survey 
information of the Parkview Lane culvert near Busse Highway, eleven structures are 
subject to flood damage risk at the I QQ.year frequency flood event due .to the potential 
for Fanners Creek floodwater to backflow through a small culvert under Parkview Lane 
near Busse Highway. A flap gate placed on the downstream (east) end of this culvert 
would greatly reduce the flood damage risk for this area. Since estimated project 
construction costs ($7,800) are less than allowable state bond funding limits ($25,000), 
state participation in the implementation of this alternative is not possible. 

STORAGE 
Providing additional flood water storage capacity in the watershed adjacent to Farmers or 
Prairie Creeks would yield flood damage reduction benefits downst;ream of the flood 
storage site. This study evaluated additional flood water storage benefits at the Dude 
Ranch and Good Avenue Pond on Upper Farmers Creek, at Lutheran General Hospital 
Pond and on Maine Township East IIlgh School property in the Prairie Creek Watershed, 
and at Belleau Lake along Lower Farmers. Creek. 

Expanding the flood storage capacity of any one of the existing small ponds in the 
watershed (Dude Ranch Pond. Good Avenue Pond~ Lutheran General Hospital Pond) 
would reduce flood damages below that pond by 10 to 15% (see Table 8). Creating 
additional flood storage capacity on Maine Township East High School property in the 
Prairie Creek Watershed (Alternative S5) would reduce flood damages in the watershed 
by almost 50% but requires substantial excavation at significant cost. Expanding the 
flood storage capacity of all of the existing small ponds in the watershed, plus creating 
additional flood storage capacity on Maine Township East lilgb School property 
(Alternative S9) would collectively reduce flood damages in the watershed by a 
maximum of 84%. 
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costs to construct these improvements. These alternatives may warrant further 
consideration for jointly (Federal, state and local) funded constroction. Alternatives 
where the capitalized value of the flood damage reduction benefits do not exceed 75% of 
the costs to construct the improvements may not warrant further consideration for jointly 
funded construction. 

To reduce the risk of flood damages in the watershed, Cook County .MWRDGC and/or 
the city of Des Plaines and/or the city of Park rudge should: 

l. Work with the Illinois Department of Natural Resou~s. Office of Water 
Resources to further plan and implement additional flood storage capacity 
modifications·at Belleau Lake, Dude Ranch, Good Avenue Pond, Lutheran 
General Hospital pond, or a combinations of these sites where the capitalimd 
value of the flood damage reduction benefits exceed 75% the costs to construct 
addition flood water storage capacity. Such work would be completed in 
accordance with the terms of a local project sponsorship agreement outlined in this 
report; 

2. Work with the Illinois Department of Natural Resources, Office of Water 
Resources to further plan and implement combined storage and conveyance 
alternatives at Rancho Lane and/or Dee Road where the capitaliz.ed value of the 
flood damage reduction benefits exceed 75% the costs to construct the 
improvements. Such work would be completed in accordance with the terms of a 
local project sponsorship agreement outlined in this report; · 

3. Install a flap gate on the downstream (east) end of the 15-inch culvert under 
Parkview Lane near Busse Highway, and consider raising portions of Parkview 
Lane and Busse Highway to provide additional freeboard protection against 
Farmers C1:eek flooding; 

4. Encourage the purchase of National Flood Insurance and enforce local floodplain 
ordinances in accordance with National Flood Insurance Program guidelines to 
prevent future floodway encroachments (including temporary storage of 
equipment and materials), diminish future flood damage potential, and minimize 
floodplain development in the watershed; 
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Actively remove debris and logs from the Fanners and Prairie Creek to minimize 
the potential for temporary flood profile increa$Cs due to log and debris jams in the 
channel. 

PRO.TECTSPONSORSHIP 

Prior to implementation of a recommended alternative, a local sponsor must agree to 
participate in the project with the Department of Natural Resources, Office of Water 
Resources. Cook County MWRDGC and/or the city of Des Plaines and/or the city of 
Pm Ridge could be such a project sponsor. A project sponsorship agreement could be 
prepared which specifies the duties of each project participant As a local project · 
sponsor, the local govemment(s)would agree to obtain all local permits necessary to 
construct the project, acquire all land rights required for the construction, operation and 
maintenance of the project, pay for any utility relocations required by the project, operate 
and maintain the project in a manner determined by the Office of Water Resources, pay 
any construction costs in excess of those supported by the IDinois Department of Natural 
Resources and maintain eligibility in the National Flood Insurance Program. 

.-.... 
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l 77 5 Demp:,-r.er Street 
Parl:: Ridge, Illinois 60068-117 4 
Telephone 847.7232210 

· July 31 2009 

Phillip G. Bazzo 
Macuga, Liddle and Dubin 
975 ·E. Jefferson Ave. 

. . Detroi~ MI 48207 
Re: Case NO. 09 CH 6159 HON. SOPHIA HALL 

Mr. Bazzo: 

Ad:voade Lutheran Gen,..,tral Hr~nl ® l.k.'IJ'l,l,IM, 

The South Garage located south of Dempster Street and east of Luther Lane did experience some 
flooding September 11 - 14, 2008. Two work orders from Martin Peterson Company, Inc. 
describe the work completed. · 

1. The floor drains were rodded on September 8, 2008 
2. The floor drains were rodded and the sediment basins were cleaned on 

September 12, ,2008. 

There are no records of flood damage to cars during this time frame. 

The ~ompany that did the design, engineering and/or supervision of stormwater drainage systems 
for Advocate Lutheran General Hospital is Gewalt Hamilton Associates, Inc. 

Gewalt Hamilton Associates, Inc. 
Consulting Engineers 
850 Forest Edge Drive, Suite 5 
Gurnee, IL 60031 · 
Phone: 847-478-.9700 
Fax: 847-478-9701 

Jim Lucas, Coordinator, Auto Services/Grounds Maintenance, Advocate Lutheran General 
Hospital is the person(s) responsible for the operations of the retention basin arid storm sewers 
on the Park Ridge campus. . · 

P416 

No maintenance records related to the retention pond exist. 
TZAKI S09-6159-SAC 

EXH#20: ADVOCATE 

NO-FLOOD STATEMEN1 

Ode Keil 
Director, Facility Operations, Life and Patient Safety 

· Advocate Lutheran General Hospital . - ·. ' RA185 of 218
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

DENNIS TZAKIS, ZENON GIL, 
CA THY PONCE, ZAIA GILIANA, .ruLIA 
CABRALES, and .ruAN SOLIS, ON BEHALF 
OF THEMSELVES AND ALL OTHER 
PERSONS SIMILARLY SITUATED, A 
Proposed Class Action, 

Plaintiffs, 

v. 

BERGER EXCAVATING CONTRACTORS, 
INC., ADOVCATE HEAL TH AND 
HOSPITALS CORPORATION D/B/A/ 
ADVOCATE LUTHERAN GENERAL 
HOSPITAL, COOK COUNTY, GEWAL T 
HAMILTON ASSOCIATES, INC., VILLAGE 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OF GLENVIE,V, MAINE TOWNSHIP, ) 
METROPOLITAN WATER RECLAMATION) 
DISTRICT OF GREATER CHICAGO, ) 
and CITY OF PARK RIDGE, ) 

Defendants. 
) 
) 

DECISION 

Case No. 09 CH 6159 
(Consolidated with 10 CH 38809, 
11 CH 29586, 13 CH 10423) 

Hon. Sophia H. Hall 

This case comes on before the court on Defendant Advocate's § 2-615 Motion to Dismiss 
Plaintiffs' Amended Fifth Amended Class Action Complaint. 

Plaintiffs in this case seek to represent a putative class of residents who are referred to in 
their Amended Fifth Amended Class Action Complaint (A5AC) as the "Robin Court-Dee Road 
Community Area" ("Robin Dee"). That area is located in the Township of Maine and the City of 
Park Ridge, Illinois. Plaintiffs, generally, allege that their homes are affected by stormwater and 
sewage overflows from the "Prairie Creek Stormwater System" (the PCSS). In particular, 
plaintiffs seek relief in this suit from allegedly significant invasive flooding to their homes in 
September 2008. 

A § 2-615 motion tests the legal sufficiency of a complaint on its face. Vitro v. Mihelcic, 
209 Ill. 2d 76, 81 (2004). When ruling on such a motion, a court accepts as true all well-pleaded 
facts, as well as any reasonable inferences that may arise from those facts. However, a court 

, cannot accept as true conclusions unsupported by well-pled facts. Pooh-Bah Enterprises, Inc. v. 
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County of Cook, 232 Ill. 2d 463,473 (2009). The court views the allegations in the light most 

favorable to the plaintiff. Elson v. State Farm Fire & Cas. Co., 295 Ill. App. 3d I, 5 (1st Dist. 
1998). 

Advocate seeks to dismiss all counts against it: Counts 1, 7-8, and 10-11. This Court 

grants Advocate's § 2-615 motion in part and denies the motion in part. The Court grants 
Advocate's motion to dismiss Counts 10 and 11. The Court denies Advocate's motion to dismiss 

Counts I, 7, and 8. 

I 
Allegations in the ASAC 

A. 

Background and Components of the PCSS 

According to the A5AC, the PCSS is a man-made, "stormwater system of public 
improvements." The PCSS structures alleged in the A5AC span across the towns of Park Ridge, 

Maine Township, and Glenview. Defendant Metropolitan Water Reclamation District of Greater 

Chicago ("District") is alleged to own and have control over the entire PCSS. Alternately, other 

defendants are variously alleged to own and control certain parts of the PCSS. (See, e.g., A5AC 
,, 95, 354, 363, 388, 404, 504.) Plaintiffs allege that the PCSS has been developed over decades 

by the public entity defendants, and partly in coordination with the private defendants. Prior to 
1960, there existed, and still exists, a "Main Drain" within the PCSS, which "ultimately 

receive[s] all Prairie Creek Watershed Stormwater." 

Around 1960, plaintiffs allege that defendant Park Ridge and former defendant Cook 

County approved a "Robin Neighborhood Plat Plan" from the developer of the Robin 

Neighborhood. Plaintiffs allege that the Plat Plan granted "Drainage Easements" to defendants 

the District, Park Ridge, Maine Township, Glenview, and/or the County. (166.3.) Plaintiffs 

allege that, pursuant to those easements, the following structures were approved that now exist 
within the PCSS: (1) the "undersized 60" Howard Court Culvert," (2) the 120" Robin Court 

Culvert, less than 100 yards upstream of the Howard Court Culvert, (3) the 60" Robin Alley 

Culverts, less than 200 yards upstream of the Howard Court Culvert, (4) the Robin 

Neighborhood Main Drain, which "flows through the Robin Court Culvert but bottlenecks at the 

Howard Court Culvert," (5) the 60" Robin Alley Stormwater Sewer, "now connected to the 
Dempster Basin, transporting stormwater from the Dempster Basin to the Robin Neighborhood 

Main Drain," and (6) other "stormwater sewers tributary to the Main Drain." 

Plaintiffs further allege that, around 1961, Park Ridge and the County approved a similar 

Plat Plan for the Dee Neighborhood. Again, "Drainage Easements" were granted to the District, 
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Park Ridge, Maine Township, Glenview, and/or the County. Tue Plan resulted in construction of 
what plaintiffs characterize as the "undersized 60" Dee Neighborhood Storm water Pipe 
conveying the Dee Neighborhood Subsegment of the Robin-Dee Community Segment of the 
Main Drain .... " In addition, "tributary stormwater sewers" to the Main Drain were 
constructed. 

Plaintiffs, later in the A5AC, allege that all of the above-named structures are owned, 
operated, and maintained by the District, Maine Township, and the County. In addition, 
plaintiffs allege that those defendants own and control these additional components of the PCSS: 
(1) the "flow-restricting right-angle Briar County Elbow within the Briar Neighborhood 
Subsegment," and (2) the Rancho Lane· Subsegment with its "undersized Rancho Lane Culverts." 

At some time before 1987, Park Ridge constructed the "North Ballard Storm Sewers," 
which are north of Advocate's property. Those flowed to the Main Drain. Park Ridge also 
constructed the "North Ballard Storm Drain," which drains into the Main Drain. 

Plaintiffs allege that Glenview owned and maintained sanitary sewers servicing the 
Robin-Dee Community area. 

B. 
Activities of Advocate 

Sometime before 1976, defendant Advocate Lutheran General Hospital ("Advocate") 
acquired what plaintiffs refer to as Advocate' s "North Development" property. Plaintiffs allege 
that the Robin-Dee Community is downstream, generally at lower elevations and servient to 
Advocate's property. (if 148.) 

In 1976, plaintiffs allege Advocate made alterations to the natural drainage patterns of the 
Main Drain. (,r 102.) Those alterations were allegedly made pursuant to a "1976 North 
Development Plat Plan." The only alleged detail of that plan is that it provided for a "Dempster 
Drainage Ditch" at the site of what is currently the "Dempster Basin." Plaintiffs allege the 1976 
alterations "resulted in increased flows into the servient lands within the Robin-Dee 
Community." (if 104.2.1.) 

In August 1987, plaintiffs allege flood waters "catastrophically invaded" the Robin-Dee 
Community from Advocate's North Development (if 113.) The nature and circumstances of 
that flooding is not particularly alleged. 
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1. Advocate' s Actions After 1987 

Sometime after the I 987 flooding, plaintiffs allege that "Adovcate[] initiated the 
development process for areas of the North Development including the development of the 
Ballard Basin by retaining [defendant Gewalt Hamilton] to draft Plans including but not limited 
to drainage engineering plans and topography altering plans altering the topography [sic] and 
natural drainage of areas of Advocate's North Development." Those plans are alleged to have 
been submitted to, and approved by, the District and Park Ridge. Plaintiffs further allege that 
"Advocate constructed the existing North Development Stormwater Subsystem including but not 
limited to the public improvements and/or quasi-public improvements of the existing Ballard 
Basin and the Pavilion Basin." (,r,r 120, 126.) 

Plaintiffs allege that, in August 2002, stormwater accumulated within the Main Drain, 
including but not limited to the North Development, and "accumulating stormwater flood waves 
from the Ballard Basin surcharged the undersized 60" Ballard Basin Discharge Culvert and 
catastrophically overflowed the Ballard Basin and the Robin Neighborhood Main Drain onto the 
homes of the Robin-Dee neighborhood." (ii 127.) In addition, on the "South Development" of 
Advocate's property, the "then-existing undersized 60" Dempster Basin Discharge Culvert was 
surcharged by flows from the Dempster Stormwater Sewer, catastrophically invading the 
residences in the Robin-Dee community." (ii 128.) Further, "discharging accumulated 
stormwaters surcharged the undersized 60" Howard Court Culvert, resulting in the Main Drain 
segment in the Robin Dee Community to become surcharged and catastrophically invading the 
residences." (ii 129.) 

The Howard Court Culvert is not alleged to be on Advocate's property or under 
Advocate's control. As stated above, it seems to have existed prior to I 976, when the Advocate 
property was alleged to have been altered. 

2. Advocate's Actions After 2002 

After the flooding in 2002, plaintiffs allege that Advocate again retained Gewalt, who 
designed "multiple plans relating to Advocate North Development's stormwater drainage and 
Advocate South Development's stormwater drainage including relating to the Dempster Basin, 
the Dempster Basin Stormwater Sewer and other North Development and South Development 
drainage plans .... " Those plans were again submitted to the District and Park Ridge, and were 
approved. (,r 132.) 

3. 2008 flooding 

Plaintiffs allege that, on September 13, 2008, "excess accumulated stormwater from 
Advocate's North Development Property catastrophically invaded the Plaintiff Class' homes, 
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land and properties .... " Plaintiffs allege that Advocate breached its duty not to overburden the 
"downstream Plaintiffs" by the following omissions: (a) failing to pump down the Basins before 
the September 13, 2008 storm; (b) failing to erect flood protection barrier systems between its 
, property and the Plaintiffs properties; and (c) failing to detain storm water until it could safely 
drain to the Main Drain. (11639-40.) 

C. 
Sequence of the 2008 Flooding 

In Subpart III.W of the A5AC (11208-215), plaintiffs allege what is purported to be a 
"Flooding Stages Sequence" of the September 2008 flooding. The allegations therein are 
directed to defendants Advocate, Berger, the District, Park Ridge, Maine Township and the 
County. Plaintiffs allege, first, that the Ballard, Pavilion and Dempster basins filled to their 
discharge elevations. Second, the basins began to "discharge through basin culverts to the PCSS 
Robin Neighborhood Main Drain." Third, the basins "surcharge PCSS's Howard Court Culvert, 
Dee Neighborhood Pipe and Robin Neighborhood Main Drain and Overflow." Consequently, 
bottleneck surcharging occurs at the Howard Court Culvert resulting in overflow of the Main 
Drain. Fourth, the Ballard and Dempster Basins overflow. Fifth, the surface-water home 
invasions occur. Sixth, the sanitary sewer subsystems surcharge because the District allegedly 
causes upstream backups by failing to deploy pumpage systems, and sanitary sewer backups 
occur in some plaintiffs' homes. 

II 
Analysis 

Advocate seeks to dismiss all counts against it pursuant to 73 5 ILCS § 5/2-615. 
Advocate, additionally, seeks to dismiss all counts against it on the basis that plaintiffs have 
failed to comply with 735 ILCS § 5/2•603, which requires that a complaint set forth "a plain and 
concise statement of the pleader's cause of action." The pmpose of§ 2·603 "is to give notice to 
the court and to the parties of the claims being presented." Cable Am., Inc. v. Pace Elecs., Inc., 
396 Ill. App. 3d 15, 19 (1st Dist. 2009). Pleadings are to be "liberally construed with a view to 
doing substantial justice between the parties." 735 ILCS 5/2-603(c). 

Here, Advocate argues that the ASAC contains a high prevalence of inconsistencies, 
typographical errors, l:'lld confusing and/or misleading language that, on the whole, violates § 
603 and renders the A5AC "incomprehensible and unanswerable." This Court is cognizant of 
Advocate's concerns, particularly given the multiple opportunities plaintiffs have had to present 
a coherent pleading which contains cognizable causes of action against each defendant. 
However, the Court denies Advocate's motion to dismiss on the basis of§ 2-603. 
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A. 
Count 1 - Negligence: Dominant Estate Overburdening 

], 

Duty 

Plaintiffs have entitled their negligence cause of action "dominant estate overburdening." 
In 2003, the Illinois Supreme Court reaffirmed the basic common law standard applicable to 
owners of a "dominant estate" with respect to the flow of surface water. Van Meter v. Darien 
Park Dist., 207 Ill. 2d 359, 369 (Ill. 2003). The Court stated: "At common law, a landowner 
bears a duty not to increase the natural flow of surface water onto the property of an adjacent 
landowner." Id. The court cited Daum v. Cooper, 208 Ill. 391, 397-98 (1904) and Templeton v. 
Huss, 57 Ill. 2d 134, 141 (1974). 

In Templeton, the court recognized the "good husbandry" exception to this rule, as to the 
development of land for agricultural use, and applied it to allow a dominant landowner to change 
the flow of surface water where farmland was being developed into single-family detached 
housing. Templeton, 57 Ill. 2d at 141. The Supreme Court stated: 

The question which must be confronted is whether the increased flow of surface 
waters from the land of the defendants to that of the plaintiff, regardless of 
whether it was caused by diversion from another watershed, the installation of 
septic tanks, the grading and paving of streets, or the construction of houses, 
basements and appurtenances, was beyond a range consistent with the policy of 
reasonableness of use which led initially to the good-husbandry exception. 

a. Allegations in the A5AC Concerning Advocate's Duty as a Dominant Landowner 

Advocate argues that plaintiffs have not alleged facts to support a legally cognizable 
duty. In reaching that conclusion, Advocate focuses on the allegations in the A5AC that 
Advocate "owned, managed, and controlled" stonnwater on its property, and owed plaintiffs a 
duty to "properly manage" the stonnwater under their control. Advocate argues that Illinois does 
not impose a duty based on "ownership and management ofrainwater." This Court agrees with 
Advocate that no authority supports plaintiffs' allegations that a duty arises from Advocate's 
supposed "ownership" of the storm water that falls onto its property. 

This Court, however, finds sufficient facts alleged in the A5AC which support a 
conclusion that Advocate owns a dominant (higher) estate, adjacent to plaintiffs' servient (lower) 
estate, which is sufficient to support a duty under the standards discussed above. See Van Meter, 
207 Ill. 2d at 369. Plaintiffs allege that the Robin-Dee Community is "downstream, generally at 
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lower elevations and servient to the North Development Property, the South Development 
Property and the Main Drain." (ii 148.) The North Development and South Development are 
described as part of Advocate's property. (iii! 102, 128.) Plaintiffs also allege that "Advocate 
owned, possessed, controlled, managed and/or controlled [sic] both the real property itself and 
the real property estates and interests in the following properties immediately contiguous to, 
upstream from, and generally, at higher elevations in relationship to the Plaintiff Robin-Dee 
Community Class .... " (ii 624.) 

Accordingly, plaintiffs have sufficiently alleged facts to support a duty that Advocate 
owed plaintiffs as the owner of a dominant estate not to increase the flow of surface water, and 
the facts support the application of the exception as to whether an alleged increase is beyond the 
"policy of reasonableness of use," as discussed in the Templeton case. 

b. Things Not Done Called "Duties" 

Before addressing whether plaintiff has alleged facts sufficient to support the remaining 
elements of its negligence cause of action, that is, breach of the duty of reasonable use and 
proximate cause, the Court addresses plaintiffs' allegations of other "duties" Advocate owed. 
Throughout the A5AC, plaintiffs allege a number of additional "duties" it asserts have been 
breached by Advocate, assumedly independent of its duty as an owner of a dominant estate. 

First, plaintiffs allege that Advocate assumed "duties" to foreseeable plaintiffs contained 
in a "Sewerage System Permit" issued by the District. (,r,r 252-53.) Plaintiffs allege that this 
Permit applies to the "Detention Basin" constructed by Advocate. Plaintiffs allege that the 
Permit provides that "[t]he sewer connections, lines, systems or facilities constructed hereunder 
or serving the facilities constructed hereunder shall be properly maintained and operated at all 
times in accordance with all applicable requirements .... " (ii 254.) 

Second, plaintiffs allege that Advocate, along with the public defendants, had a "duty" to 
know the effects of storm water release on "Lower Elevation Homes" when planning operational 
practices for managing stormwater. 

Third, plaintiffs allege that Advocate, along with the public defendants, owed a "duty" to 
know of the relevant characteristics relating to capacity of and/or lack of capacity of Advocate's 
Development Properties and the PCSS upstream and downstream of plaintiffs, so as to predict 
the timing of pumping and/or implementation of flood protection systems. (,r,r 277-78.) 

Fourth, plaintiffs allege that Advocate, along with the public defendants, owed a "duty" 
to complain to "responsible officials" for lack of cleaning, lack of maintenance, and lack of 
repair of drainage structures not on property under its control. c,, 281-82.) 
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Fifth, plaintiffs allege that, based upon the earlier flooding, Advocate and the public 
defendants owed plaintiffs a number of"duties" at the time that the September 2008 storm 
approached. Those "duties" include estimating likely rainfall runoff, estimating stormwater 
generated by the rainfall, planning mobile temporary pump stations, diverting Ballard and 
Dempster Basin stormwater to other areas of Advocate property, mobilizing tanker trucks to 
receive excess flow, pre-storm pumping down of the Basin Structures, erecting temporary 
stormwater storage systems, and using other methods such as barriers and pumps to prevent 
invasive flooding. c,r,r 283-95.) 

Sixth, as to the design of the stormwater system, plaintiffs make a number of common 
allegations against Advocate that are jointly made against Gewalt, the District, Park Ridge, and 
Maine Township as well. Plaintiffs allege those defendants owed a "duty" to plaintiffs to design 
the "Stormwater Structures" to prevent foreseeable invasive flooding, to investigate the storage 
needs, to know the flow behavior of PCSS, to know effects of stormwater release on downstream 
estates, to investigate the capacity of the downstream Main Drain, and to use certain design 
methods including "state of the art computer modeling" and "state of the art stormwater 
standards and calculation methods." Plaintiffs further allege that those defendants had a "duty" 
to correct known design defects in the Ballard, Pavilion, and Dempster Basins based upon earlier 
flooding and investigation of that flooding, and to plan and design areas and structures for 
temporary stormwater. (~~ 317-41.) 

Advocate argues that no basis exists under Illinois law to support any of these additional 
"duties." This Court agrees with Advocate that plaintiffs' allegations, which characterize various 
specific things that Advocate did not do as support for claims of additional duties owed to 
plaintiffs, do not find support in Il1inois law. 

To determine whether these allegations of actions Advocate should have taken form the 
basis of additional duties, this Court must determine whether these statements establish a 
relationship between plaintiffs and Advocate such that the law imposed up~n Advocate an 
obligation of reasonable conduct for the benefit of plaintiffs. Marshall v. Burger King Corp., 
222 Ill. 2d 422,436 (2006). As this Court has found, Advocate owes plaintiffs a duty by virtue 
of the parties' relationship as adjacent dominant and servient landowners. The Illinois Supreme 
Court, however, has warned against conflating the duty element of a negligence claim, which 
arises from the parties' relationship, with the breach element, which involves specific facts of a 
defendant's acts or omissions breaching that duty. Id at 443. The court explained: 

[C]ourts could, after all, state an infinite number of duties if they spoke in highly 
particular terms, and · while particularized statements of duty may be 
comprehensible, they use the term duty to state conclusions about the facts of 

8 

RA198 of 218



C 1030

particular cases, not as a general standard. Thus, the issue in this case is not 
whether defendants had a duty to install protective poles, or a duty to prevent a 
car from entering the restaurant, or some such other fact-specific formulation. 
Because of the special relationship between defendants and the decedent, they 
owed the decedent a duty of reasonable care. 

Id ( quotations and citations omitted). 

Similarly here, plaintiffs' fact-specific list of actions Advocate had a "duty" to take, such 
as estimating rainfall or installing water pumps, does not state a relationship between Advocate 
and plaintiffs. Rather, it is a list of things which plaintiffs allege Advocate did not do prior to the 
flooding in 2008. As discussed in Marshall, such factual allegations do not give rise to general 
legal duties arising from a relationship between the parties. 

Moreover, the· Court has not found, nor have plaintiffs cited, authority that supports 
plaintiffs' allegation that the permits issued by the District to Advocate are a source of duties 
owed to plaintiffs. The ASAC does not allege that plaintiffs were parties to or named in the 
permits. The cited portions of the permits required Advocate to operate and maintain sewer 
connections in accordance with "applicable requirements." Plaintiffs have not explained how a 
relationship between Advocate and plaintiffs, by which Advocate owed a legal duty to plaintiffs, 
was created pursuant to issuance of the permits. 

Accordingly, the Court finds that the facts alleged in the A5AC support Advocate's duty 
to plaintiffs as a dominant landowner, and dismisses any of these other claimed "duties." 

2. 
Breach and Proximate Cause 

To support a negligence cause of action, plaintiffs must allege facts showing that 
Advocate breached its duty to plaintiffs as a dominant landowner, and that such breach was the 
proximate cause of plaintiffs' injuries. Marshall, 222 Ill. 2d at 430. 

The Fourth District Appellate Court, in Shulte v. Flowers, succinctly recited the 
development of Illinois law on the "reasonableness of use" in cases involving dominant and 
servient landowners. Shulte v. Flowers, 2013 IL App 120132 (4th) ,r,r 26-29. The Shulte court 
cited the Second District case of Dovin, which stated that "reasonableness of use" is determined 
by "balancing the benefit to the dominant estate against the harm done to the servient estate." 
Davin v. Winfield Townsip, 164 Ill. App. 3d 326, 335-36 (2d Dist. 1987) (rev'd on other 
grounds). The Dovin Court listed the factors to be considered in that balancing analysis: I) 
extent of the harm, 2) character of the harm, 3) social value that the law attaches to the use or 
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enjoyment invaded, 4) suitability of that use or enjoyment to the character of the locality, 5) 
burden on the servient estate of avoiding harm, and 6) usefulness of the development of the 
dominant estate. 

The Illinois Supreme Court, in Abrams v. City of Chicago, 211 Ill. 2d 251,258 (2004), 
laid out the standard for establishing proximate cause in a negligence suit: 

[T]he term "proximate cause" describes two distinct requirements: cause in fact 
and legal cause. Ga/man, 188 Ill. 2d at 257-58, citing Lee, 152 Ill. 2d at 455. A 
defendant's conduct is a "cause in fact" of the plaintiffs iajury only if that 
conduct is a material element and a substantial factor in bringing about the injury. 
Ga/man, 188 Ill. 2d at 258; Lee, 152 Ill. 2d at 455. A defendant's conduct is a 
material element and substantial factor in bringing about the injury if, absent that 
conduct, the injury would not have occurred. Ga/man, 188 Ill. 2d at 258; Lee, 152 
Ill. 2d at 455. "Legal cause," by contrast, is largely a question of foreseeability. 
The relevant inquiry is whether "the injury is of a type that a reasonable person 
would see as a likely result of his or her conduct." (Emphasis in original.) 
Ga/man, 188 Ill. 2d at 260, citing Lee, 152 Ill. 2d at 456. 

This Court has sifted through the many allegations in the A5AC, which implicate a 
complicated number of structures that compose the PCSS. Those alleged structures are located 
over a broad geographic area, were developed over nearly five decades, and have multiple 
owners and are subject to the authority of several public entities. Several of those structures, 
which are alleged to have caused the 2008 flooding, are not on Advocate's property or under 
Advocate's control. In addition, it is alleged that flooding occurred O!} plaintiffs' property at 
least two times prior to 2008, in 1987 and 2002, which plaintiffs allege was caused by some 
PCSS structures which pre-exist Advocate's involvement. 

These allegations implicate other factors as material elements and substantial factors in 
bringing about the 2008 flooding, especially in light of the alleged prior flooding. Before this 
Court, however, is a§ 2-615 motion to dismiss, and the Court must consider all well-pled facts in 
the complaint and reasonable inferences in the light most favorable to plaintiffs. The A5AC 
contains some allegations of fact from which reasonable inferences can be drawn that Advocate 
may have breached its duty of reasonable use, and that may have been a material element and 
substantial factor in bringing about the flooding. Accordingly, this Court finds that the 
allegations directed toward Advocate are sufficient to withstand Advocate' s motion to dismiss. 

Accordingly, Advocate's motion to dismiss Count I: Negligence: "Dominant Estate 
Overburdening," is denied. 
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B. 
Counts 7 and IO-Negligent Nuisance and Intentional Nuisance 

To establish a cause of action for nuisance against Advocate, plaintiffs must show a 
substantial invasion of plaintiffs' interest in the use and enjoyment of their land. The invasion 
must be: substantial, either intentional or negligent, and unreasonable. In re Chi. Flood Litig., 
176 111. 2d 179, 204 (IIJ. 1997). 

The Illinois Supreme Court has described a nuisance as "something that is offensive, 
physically, to the senses and by such offensiveness makes life uncomfortable." Id. (citation 
omitted). Typical examples would be "smoke, fumes, dust, vibration, or noise produced by 
defendant on his own land and impairing the use and enjoyment of neighboring land." Id The 
physical invasion of water by flood may constitute a nuisance. See id. 

Advocate, first, argues that plaintiffs cannot state a nuisance cause of action because 
Advocate does not "own" the rainfall/stormwater that allegedly invaded plaintiffs' property. 
Second, Advocate argues that the allegations are not sufficient to support a finding that it 
performed activity on its own property in an "unwarrantable, unreasonable or unlawful manner," 
which caused the September 2008 flooding. Third, Advocate argues that plaintiffs have failed to 
allege facts supporting a finding that Advocate intended to invade plaintiffs' property with water, 
or that Advocate's conduct was negligent. 

This Court finds that plaintiffs have alleged facts to support a substantial invasion of their 
interest in the use and enjoyment of their land by floodwater, which may have been caused by 
conduct of Advocate that may have been a material element and substantial factor in bringing 
about the flooding, as discussed in Section A, supra. Accordingly, Advocate's motion to dismiss 
Count 7: Negligent Nuisance, is denied. 

However, plaintiffs have not alleged facts from which an inference can be drawn that 
Advocate's conduct was intentional. Accordingly, Count 10: Intentional Nuisance, is dismissed. 

c. 
Counts 8 and 11 - Negligent Trespass and Intentional Trespass 

The type of invasion that constitutes a trespass differs from the type of invasion that 
constitutes a nuisance. "A nuisance is an interference with the interest in the private use and 
enjoyment of the land, and does not require interference with the possession" whereas a "trespass 
is an invasion of the interest in the exclusive possession ofland, as by entry upon it." In re 
Chicago Flood Litigation, 176 Ill. 2d at 204, quoting Restatement (Second) of Torts §821D, 

11 

RA201 of 218



C 1033

Comment d, at 101 (1979). Trespass can occur through a negligent or an intentional act. Lyons 
v. State Farm Fire & Casualty Co., 349 Ill. App. 3d 404,410 (5th Dist. 2004). 

To establish negligent trespass, plaintiffs must show an "invasion of the interest in the 
exclusive possession ofland." Advocate's conduct is governed by general negligence principles, 
i.e., "one is liable for negligent ... intrusion on land if he thereby causes harm to a legally 
protected interest." Dial v. City of O'Fallon, 81 Ill. 2d 548, 553 (1980). 

To establish intentional trespass, plaintiffs must show that Advocate took some action 
having a "high degree of certainty" that entry of foreign matter on plaintiffs' property would 
result. Id. at 554. Such degree of certainty is illustrated in the following examples: 

[O)ne must pile the sand on his land in such a manner that the force of gravity 
alone causes it to slide onto adjoining land; or one must build an embankment on 
his property in such a way that ordinary rainfalls wash it upon another's land; or 
one must erect a dam across a stream intentionally causing water to back up on 
another's property. In each of these examples there is knowledge of a high degree 
of certainty that the intrusion on another's land will follow the act. 

Id (emphasis in original). To establish trespass caused by stormwater, plaintiffs must show that 
Advocate' s activity changed or increased the customary flow of the water. Montgomery v. 
Downey, 17 Ill. 2d 451, 461-62 (1959). 

Advocate argues that plaintiffs cannot maintain a cause of action for either negligent or 
intentional trespass. First, Advocate argues that plaintiffs cannot establish negligent trespass 
because they have not pied each essential element of a negligence claim. Second, Advocate 
argues that cannot establish intentional trespass because no well-pled facts show that Advocate's 
conduct posed a "high degree of certainty" that an intrusion onto plaintiffs' property would 
result. 

This Court finds that plaintiffs have alJeged facts to establish invasion of the interest in 
the exclusive possession of their land by the entry of flood waters, which may have been caused 
by conduct of Advocate that may have been a material element and substantial factor in bringing 
about the flooding, as discussed in Section A, supra. Accordingly, Advocate's motion to dismiss 
Count 8: Negligent Trespass, is denied. 

However, plaintiffs have not alleged facts from which an inference can be drawn that 
Advocate's conduct was intentional. Accordingly, Count 11: Intentional Trespass, is dismissed. 

12 

RA202 of 218



C 1034

CONCLUSION 

For the foregoing reasons, Advocate' s § 2-615 is granted in part and denied in part. 
Counts 10 and 11 are dismissed with prejudice. 

Entered: ------------Judge Sophia H. Hall 
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COUNTY OF COOK. 
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BY, MR. BENJAMIN M. JACOBI 

attorney on behalf of the Defendant , 
Maine Township; 

FISHER KANARIS, P.C. 
200 south Wacker Drive 
22nd Floor 
Chicago, IL 60606 
kmitch@fisherkanaris.com 
BY, MS. KAREN MITCH 

appearing on behalf of the Defendant, 
Gewalt Hamilton Associates; 

KLEIN, THORPE & JENKINS, LTD. 
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Suite 1 660 
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jelewis@ktjlaw.com 
BY, MS . JULIE E. LEWIS 

appearing on behalf of the Defendant, 
City of Park Ridge; 

METROPOLITAN WATER RECLAMATION DISTRICT 
100 East Erie Street 
Chicago, IL 60611 
312-751-6570 
ellen.avery@mwrd.org 
BY, MS. ELLEN M. AVERY 

and 
MR. JAMES J. ZABEL 
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Met r opolitan Water Reclamation District; 
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225 west Washington Street 
Suite 1300 
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BY, MR. DAVIDE . SCHROEDER 

appearing on behalf of the Defendant, 
Berger Excavating; 

COOK COUNTY STATE'S ATTORNEY 
so West Washington Street 
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BY, MR. JAYMAN A. AVERY, III 

appearing on behalf of the Defendant, 
Cook County; 

ROBBINS, SALOMON & PATT, LTD. 
25 East Washington Street 
Suite 1000 
Chicago , IL 60602 
BY, MR. SCOTT D. SPEARS, 

appearing on behalf of the Defendant, 
Village of Glenview; 
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appearing on behalf of the Defendant, 
Advocate Health and Hospitals Corporation. 
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THE COURT: The laboring mou,ths are 

in the front and t.he people who are juat 

observing, unless you w~nt to ~hisper into the 

ear, if you wa.nt to check into the record, 

may do so and then please have a seat. 

you 

MR. VAN DYKE; David Van Dyke on 

behalf of Advocate. r•II go back and watch .and 

L did bring ?Opcorn. 

THE COURT: It won I t be that long. 

MR . BAZZO , Phillip Bazzo on b~half 

of the Plaintiffs . 

f.IS. AVERY: Ellen Avery, your Honor, 

on behalf of the Water Reclamation District. 

HR. ZABEL, Jim Zabel on behalf of 

the District . Good morning, your Honor. 

MS. LEWIS: Julie Lewis on behalf of 

the City of Park Ridge. 

MS . MITCH: Karen Mitch on behalf of 

Ge walt Hamilton. 

MR. SCHROEDER, David Schroeder on 

behalf of Berger. 

MR . JACOBI; Benjamin Jacobi on 

behalf of Maine Township . 

MS. BROWN: Lindsay Brown on behalf 
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MR. AVERY, The County has a 2-615 

motion that is like a 2-619 but I took that to 

mean - -

THE COURT: On what subject? 

MR . AVERY: That was on the 

application of the Metropolitan Water 

Reclamation District Act and the County ' s code 

regarding storm -water management authority. 

THE COURT: So it's not puh1ic duty 

or tort immunity? 

MR. AVERY: That 1 s correct . 

THE COURT: You•re right it's 

probably 2-619 like, but I'm not going to do it 

today. 

MR. JACOBI, Judge, in the 

Plaintiffs' response she indicates for no one 

that these issues are applicable to Maine 

Township with respect to --

THE COURT: Well, we will clean that 

up later. You c an sit down. 

MR. JACOBI: Okay. 

THE COURT: Nobody on this side of 

the church . Ohr there are a couple of people. 

All right. 
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of Advocate . 

?.fR. AVERY: Jayman Avery on behalf of 

Cook County. 

MR. SPEARS: Scott Spears on behalf 

of the Village of Glenview. Good morning . 

THE COURT: Good morning. 

All right. For the Metropol i tan 

Wate~ Reclamation Distric t is? 

going to 

MS. AVERY: Ell,m Avery. 

THE COURT: Ellen Avery . 

And for Glenview again? 

MR. SPEARS: Scott Spears; 

THE COURT, And you're the 

argue? 

MR. SPEARS, Yes1 Judge. 

THE COURT, All right. 

Judge . 

cne that's 

In my review of the argument , I 

thought that today I would just hear argument 

on the issues around the Public Duty Rule 

Application and around the Tort Immunity Act. 

Those are the ones that seem to be most 2-619 

like. And with respect to the 2-615 motions 

I'll hear that at another time. 

Anybody else want to sit down? 
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MS. AVERY: Your Honor, this is the 

District's 215 motion and combined 2-619 

motion . We move pursuant to 2-619.1 . 

Your Honor, the Plaintiffs have 

alleged in 15 counts that the Metropolitan 

Water Reclamation District was deficient 

several ways related to a significant rainstorm 

in September 2008. l can outline those counts 

for you if the Court wou1d like. 

THE COURT: No, please don't. 

MS. AVERY : Your Honor has heard from 

us before on these issues. This complaint is 

only different from the Third Amended complaint 

as to the District in that four counts have 

been added involving a civil rights violation 

and takings count. So if your Honor would 

prefer, I can g i ve a brief summary of the 

previous argument and just kind of address 

these additional taking cou.nts or I can give 

you the whole shebang . 

THE COURT: I think that it appears 

to me that these two major questions r 

mentioned Will help the Court to review the 

counts that are there and rather than 
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the capacity when it was originally designed 

did not meet this storm. I just don•t know as 

a matt.et'.' of pleadings because .it may ultimately 

be that it's going to have to be a question of 

evi.dence. The question is whether he' s 

pleading. 

MS . LEWIS: Your Honorr I would just 

point out that non~ of us rece ived a table of 

contents. I think it was just the courtesy 

copy for the Court t:hat had the tables of 

contents and the table of contents that were 

provided for the exhibits and the complaint.. 

THE COURT : For the complaint? 

MS. I,EWIS : Yes, ma'am. 

THE COURT: For a 650 page complaint 

tables of contents are required so provide them 

with it . 

MR . BAZZO: I t h o ught in t he 

documents r gave the Court there was a table of 

contents I thought with tha t. 

MS. LEWIS : You did not provide that 

until you provided the courtesy copy fo r the 

Court. 

MR. BAZZO : 'fhat•s fine. I will get 
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that the two are connecte d -- I don't know that 

yet -- then that would affect the determination 

of whether Glenview is responsible for any of 

it if it's just managing sewage. 

MR. SPEARS: I understand. Judge. 

To the extent that Mr. Basso is 

permitted to file this 30 page response, d o e s 

Glenview get an opportunity to refile i ts 

reply? 

THE COURT, If you think you need to. 

I'm hopeful what will happen -- although I 

heard a c ouple of new cases, but I don't think 

the new cases he even just referred to change 

the ultimate principles stated in Van Meter, 

which r think is more on point, and Ware . do 

not beli eve that Alexander fur t he r the 

defendants• argument s very far in nature of the 

limited decision that was presented by the 

Court. 

MR. SPEARS: Thank you, Judge. 

THE COURT: Any other questions? 

MS. BROWN: Your Honor, it 1 s my 

underst anding 
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you copies. 

MR. SPEARS: Just on behalf of 

Glenview, just to clarify -- and this seems to 

get:. lost in the mix every time we step up. 

Glenview owns and operat es a sanitary sewer not 

a storm sewer. Even in argument this morning 

thi s issue gets mixed up ngain that Glenview is 

somehow involved in storm wat~r design . We did 

not even com~ on scene until 1997 when all thi s 

stuff was in the ground and we acquired North 

Main U~ility . 

THE COURT: I noticed that 

distinction in your briefing when you stated 

just what you stated now . I wasn't sure 

because I had not gone through the pages of the 

complaint to know whether the allegation in the 

complaint is that both the storm water system 

and the sewage system were involved in the 

flooding b e cause apparently there's some issue 

about sewage backup . And I don't know if the 

sewage backup is somewhat connected to storm 

water run off in the storm water system. I 

don't know if the complaint makes that clear. 

But to the extent that the complaint suggests 
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MR . BROWN: I ' m sorry . Lindsay Brown 

for Advocate. It's my understanding that 

Plaintiffs will be redoing his brief in 

response to the joint motion to dismiss. 

THE COURT: Correct, because I think 

that in light of the guidelines that I set up, 

if he adheres to those guidelines, I'll 

understand his arguments better and perhaps you 

will too. 

MR . BROWN: I agree. 

And I would just like to ask one 

thing. I notice that the response brief 

included a number of exhibits that don't comply 

with the rules. For instance 

THE COURT: Which rule? 

MS. BROWN: It's a 615 motion. It 

should be limited to the face of the comp l aint. 

THE COURT , Right. And your motion 

is a 2-615? 

MS . BROWN: It is. 

THE COURT, No, you can't file 

exhibits or responses to a response because the 

2-615 motion doesn't aldow for that. So your 

312-442-9087 
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CODE OF CIVIL PROCEDURE PROVISIONS 
 

735 ILCS 5/2-601 
Formerly cited as IL ST CH 110 ¶ 2-601 

5/2-601. Substance of pleadings 
 
§ 2-601. Substance of pleadings. In all actions, pleadings shall be as specified in Article 
II of this Act and the rules. This section does not affect in any way the substantial 
allegations of fact necessary to state any cause of action. 
  
 

735 ILCS 5/2-603 
Formerly cited as IL ST CH 110 ¶ 2-603 

5/2-603. Form of pleadings 
 

§ 2-603. Form of pleadings.  
 
(a) All pleadings shall contain a plain and concise statement of the pleader’s cause of 
action, counterclaim, defense, or reply. 
 
(b) Each separate cause of action upon which a separate recovery might be had shall be 
stated in a separate count or counterclaim, as the case may be and each count, 
counterclaim, defense or reply, shall be separately pleaded, designated and numbered, 
and each shall be divided into paragraphs numbered consecutively, each paragraph 
containing, as nearly as may be, a separate allegation. 
 
(c) Pleadings shall be liberally construed with a view to doing substantial justice between 
the parties. 
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735 ILCS 5/2-604.2 

5/2-604.2. Requesting remedies from the court 
Effective: January 1, 2020 

 
§ 2-604.2. Requesting remedies from the court. 
  
(a) Except in personal injury actions, every count in every complaint and counterclaim 
must request specific remedies the party believes it should receive from the court. 
  
In a personal injury action, a party may not claim an amount of money unless necessary 
to comply with the circuit court rules about where a case is assigned. In a personal injury 
action, if a complaint is filed that contains an amount claimed and the claim is not 
necessary to comply with the circuit court rules about where a case is assigned, the 
complaint shall be dismissed without prejudice on the defendant’s motion or on the 
court’s own motion. 
 
(b) A party may request remedies from the court in the alternative. A request for a 
remedy from the court that is not supported by allegations in the complaint or 
counterclaim may be objected to by motion or in the answering pleading. 
  
(c) Except in the case of default, the remedies requested from the court do not limit the 
remedies available. Except in the case of default, if a party seeks remedies other than 
those listed in the complaint or counterclaim, the court may, by proper order, and upon 
terms that may be just, protect the adverse party against prejudice by reason of surprise. 
  
In the case of default, if a remedy is sought in the pleading, whether by amendment, 
counterclaim, or otherwise, that is beyond what the defaulted party requested, notice shall 
be given to the defaulted party as provided by Illinois Supreme Court Rule 105. 
  
(d) The defendant is not prohibited from requesting from the plaintiff, by interrogatory, 
the amount of damages sought. 
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735 ILCS 5/2-612 
Formerly cited as IL ST CH 110 ¶ 2-612 

5/2-612. Insufficient pleadings 
 

§ 2-612. Insufficient pleadings.  
 
(a) If any pleading is insufficient in substance or form the court may order a fuller or 
more particular statement. If the pleadings do not sufficiently define the issues the court 
may order other pleadings prepared. 
  
(b) No pleading is bad in substance which contains such information as reasonably 
informs the opposite party of the nature of the claim or defense which he or she is called 
upon to meet. 
  
(c) All defects in pleadings, either in form or substance, not objected to in the trial court 
are waived. 

 
735 ILCS 5/2-617 

Formerly cited as IL ST CH 110 ¶ 2-617 
5/2-617. Seeking wrong remedy not fatal 

 
§ 2-617. Seeking wrong remedy not fatal. Where relief is sought and the court 
determines, on motion directed to the pleadings, or on motion for summary judgment or 
upon trial, that the plaintiff has pleaded or established facts which entitled the plaintiff to 
relief but that the plaintiff has sought the wrong remedy, the court shall permit the 
pleadings to be amended, on just and reasonable terms, and the court shall grant the relief 
to which the plaintiff is entitled on the amended pleadings or upon the evidence. In 
considering whether a proposed amendment is just and reasonable, the court shall 
consider the right of the defendant to assert additional defenses, to demand a trial by jury, 
to plead a counterclaim or third party complaint, and to order the plaintiff to take 
additional steps which were not required under the pleadings as previously filed. 
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TORT IMMUNITY ACT PROVISIONS 
 
 

     The text highlighted is the relevant text to the Plaintiffs’ Response Brief and 
Cross-Relief Brief and provided by the Plaintiffs’ Counsel. 
 

TORT IMMUNITY ACT ARTICLE I 
 

745 ILCS 10/1-101.1 Formerly cited as IL ST CH 85 ¶ 1-101.1 
 

10/1-101.1. Purpose; immunities and defenses 
 

§ 1-101.1. (a) The purpose of this Act is to protect local public entities and public 
employees from liability arising from the operation of government. It grants only 
immunities and defenses. 
  

745 ILCS 10/1-204 Formerly cited as IL ST CH 85 ¶ 1-204 
 

10/1-204. Injury 
 

§ 1-204. “Injury” means death, injury to a person, or damage to or loss of property. It 
includes any other injury that a person may suffer to his person, reputation, character or 
estate which does not result from circumstances in which a privilege is otherwise 
conferred by law and which is of such a nature that it would be actionable if inflicted by a 
private person. “Injury” includes any injury alleged in a civil action, whether  based 
upon the Constitution of the United States or the Constitution of the State of Illinois, 
and the statutes or common law of Illinois or of the United States. 

 
TORT IMMUNITY ACT ARTICLE II 

 
745 ILCS 10/2-103; Formerly cited as IL ST CH 85 ¶ 2-103 

 
10/2-103. Adoption or failure to adopt enactment;  

failure to enforce law 
 

§ 2-103. A local public entity is not liable for an injury caused by adopting or failing to 
adopt an enactment or by failing to enforce any law. 
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745 ILCS 10/2-104; Formerly cited as IL ST CH 85 ¶ 2-104 
 

10/2-104. Issuance, denial, suspension or revocation of permit. 
 

§ 2-104. A local public entity is not liable for an injury caused by the issuance, denial, 
suspension or revocation of, or by the failure or refusal to issue, deny, suspend or revoke, 
any permit, license, certificate, approval, order or similar authorization where the entity 
or its employee is authorized by enactment to determine whether or not such 
authorization should be issued, denied, suspended or revoked. 
 

745 ILCS 10/2-105; Formerly cited as IL ST CH 85 ¶ 2-105 
 

10/2-105. Inspection of property;  
failure to make or negligent inspection 

 
§ 2-105. A local public entity is not liable for injury caused by its failure to make an 
inspection, or by reason of making an inadequate or negligent inspection, of any property, 
other than its own, to determine whether the property complies with or violates any 
enactment or contains or constitutes a hazard to health or safety. 
 

745 ILCS 10/2-201; Formerly cited as IL ST CH 85 ¶ 2-201 
 

10/2-201. Determination of policy or exercise of discretion 
 

§ 2-201. Except as otherwise provided by Statute, a public employee serving in a 
position involving the determination of policy or the exercise of discretion is not liable 
for an injury resulting from his act or omission in determining policy when acting in the 
exercise of such discretion even though abused. 

 
745 ILCS 10/2-206; Formerly cited as IL ST CH 85 ¶ 2-206 

 
10/2-206. Issuance, denial, suspension or revocation of permit.  

 
§ 2-206. A public employee is not liable for an injury caused by his issuance, denial, 
suspension or revocation of or by his failure or refusal to issue, deny, suspend or revoke, 
any permit, license, certificate, approval, order or similar authorization where he is 
authorized by enactment to determine whether or not such authorization should be issued, 
denied, suspended or revoked. 
 

745 ILCS 10/2-207;  Formerly cited as IL ST CH 85 ¶ 2-207 
 

10/2-207. Inspection of property;  
failure to make or negligent inspection 
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§ 2-207. A public employee is not liable for an injury caused by his failure to make an 
inspection, or by reason of making an inadequate or negligent inspection, of any 
property, other than that of the local public entity employing him, for the purpose of 
determining whether the property complies with or violates any enactment or contains or 
constitutes a hazard to health or safety. 

 
TORT IMMUNITY ACT ARTICLE III 

 
745 ILCS 10/3-101; Formerly cited as IL ST CH 85 ¶ 3-101 

10/3-101. Definitions 
 

§ 3-101. As used in this Article unless the context otherwise requires “property of a local 
public entity” and “public property” mean real or personal property owned or leased 
by a local public entity, but do not include easements, encroachments and other property 
that are located on its property but that it does not own, possess or lease. 
  

745 ILCS 10/3-102 
Formerly cited as IL ST CH 85 ¶ 3-102 

10/3-102. Care in maintenance of property; constructive notice 
 

§ 3-102. (a) Except as otherwise provided in this Article, a local public entity has the 
duty to exercise ordinary care to maintain its property in a reasonably safe 
condition for the use in the exercise of ordinary care of people whom the entity intended 
and permitted to use the property in a manner in which and at such times as it was 
reasonably foreseeable that it would be used, and shall not be liable for injury unless it is 
proven that it has actual or constructive notice of the existence of such a condition that is 
not reasonably safe in reasonably adequate time prior to an injury to have taken measures 
to remedy or protect against such condition. 
 
(b) A public entity does not have constructive notice of a condition of its property that is 
not reasonably safe within the meaning of Section 3-102(a) if it establishes either: 
 
(1) The existence of the condition and its character of not being reasonably safe would 
not have been discovered by an inspection system that was reasonably adequate 
considering the practicability and cost of inspection weighed against the likelihood and 
magnitude of the potential danger to which failure to inspect would give rise to inform 
the public entity whether the property was safe for the use or uses for which the public 
entity used or intended others to use the public property and for uses that the public entity 
actually knew others were making of the public property or adjacent property; or 
 
(2) The public entity maintained and operated such an inspection system with due 
care and did not discover the condition. 

 
 

RA212 of 218



 
 

PLAINTIFFS’ STATUTORY PROVISIONS APPENDIX 
 

 

 

745 ILCS 10/3-103 
Formerly cited as IL ST CH 85 ¶ 3-103 

 
10/3-103. Adoption of plan or design  

of improvement of property 
 

§ 3-103. (a) A local public entity is not liable under this Article for an injury caused by 
the adoption of a plan or design of a construction of, or an improvement to public 
property where the plan or design has been approved in advance of the construction or 
improvement by the legislative body of such entity or by some other body or employee 
exercising discretionary authority to give such approval or where such plan or design is 
prepared in conformity with standards previously so approved. The local public entity is 
liable, however, if after the execution of such plan or design it appears from its use 
that it has created a condition that it is not reasonably safe. 
 
(b) A public employee is not liable under this Article for an injury caused by the 
adoption of a plan or design of a construction of, or an improvement to public 
property. 
 

745 ILCS 10/3-105;  Formerly cited as IL ST CH 85 ¶ 3-105 
 

10/3-105. Use of streets, etc. 
 

§ 3-105. (a) Neither a local public entity nor a public employee is liable for an injury 
caused by the effect of weather conditions as such on the use of streets, highways, alleys, 
sidewalks or other public ways, or places, or the ways adjoining any of the foregoing, or 
the signals, signs, markings, traffic or pedestrian control devices, equipment or structures 
on or near any of the foregoing or the ways adjoining any of the foregoing. For the 
purpose of this section, the effect of weather conditions as such includes but is not limited 
to the effect of wind, rain, flood, hail, ice or snow but does not include physical damage 
to or deterioration of streets, highways, alleys, sidewalks, or other public ways or place or 
the ways adjoining any of the foregoing, or the signals, signs, markings, traffic or 
pedestrian control devices, equipment or structures on or near any of the foregoing or the 
ways adjoining any of the foregoing resulting from weather conditions. 
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745 ILCS 10/3-105;  Formerly cited as IL ST CH 85 ¶ 3-105 
 

10/3-105. Use of streets, etc. 
 

§3-105 (c) Nothing in this Section shall relieve the local public entity of the duty to 
exercise ordinary care in the maintenance of its property as set forth in Section 3-
102. 
 

745 ILCS 10/3-110; Formerly cited as IL ST CH 85 ¶ 3-110 
 

10/3-110. Waterways, etc. 
 

§ 3-110. Neither a local public entity nor a public employee is liable for any injury 
occurring on, in, or adjacent to any waterway, lake, pond, river or stream not owned, 
supervised, maintained, operated, managed or controlled by the local public entity. 
 

745 ILCS 10/4-102; Formerly cited as IL ST CH 85 ¶ 4-102 
 

10/4-102. Police protection 
 

§ 4-102. Neither a local public entity nor a public employee is liable for failure to 
establish a police department or otherwise provide police protection service or, if police 
protection service is provided, for failure to provide adequate police protection or 
service, failure to prevent the commission of crimes, failure to detect or solve crimes, and 
failure to identify or apprehend criminals. This immunity is not waived by a contract for 
private security service, but cannot be transferred to any non-public entity or 
employee.745 ILCS 10/4-103 

Formerly cited as IL ST CH 85 ¶ 4-103; 10/4-103.  
Failure to provide jail, detention or correctional facility 

 
§ 4-103. Neither a local public entity nor a public employee is liable for failure to 
provide a jail, detention or correctional facility, or if such facility is provided, for failure 
to provide sufficient equipment, personnel, supervision or facilities therein. Nothing 
in this Section requires the periodic inspection of prisoners. 
 

§10/4-105 
 
§ 4-105. Neither a local public entity nor a public employee is liable for injury 
proximately caused by the failure of the employee to furnish or obtain medical care 
for a prisoner in his custody; but this Section shall not apply where the employee, 
acting within the scope of his employment, knows from his observation of conditions that 
the prisoner is in need of immediate medical care and, through willful and wanton 
conduct, fails to take reasonable action to summon medical care. Nothing in this Section 
requires the periodic inspection of prisoners. 
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745 ILCS 10/5-101;  Formerly cited as IL ST CH 85 ¶ 5-101 
 

10/5-101. Establishment of fire department; fire protection; rescue or other 
emergency service 

 
§ 5-101. Neither a local public entity nor a public employee is liable for failure to 
establish a fire department or otherwise to provide fire protection, rescue or other 
emergency service.  As used in this Article, “rescue services” includes, but is not limited 
to, the operation of an ambulance as defined in the Emergency Medical Services (EMS) 
Systems Act.1 

745 ILCS 10/5-102 
 

Formerly cited as IL ST CH 85 ¶ 5-102 
 

10/5-102. Failure to suppress or contain fire 
 

§ 5-102. Neither a local public entity that has undertaken to provide fire protection 
service nor any of its employees is liable for an injury resulting from the failure to 
suppress or contain a fire or from the failure to provide or maintain sufficient 
personnel, equipment or other fire protection facilities. 
 

745 ILCS 10/5-103;  Formerly cited as IL ST CH 85 ¶ 5-103 
 

10/5-103. Condition of fire protection or fire fighting equipment or facilities; acts 
or omissions 

 
§ 5-103. (a) Neither a local public entity, nor a public employee acting in the scope of his 
employment, is liable for an injury resulting from the condition of fire protection or 
firefighting equipment or facilities. Nothing in this section shall exonerate a public 
entity from liability for negligence by reason of the condition of a motor vehicle 
while it is traveling on public ways. 
  

745 ILCS 10/5-106;  Formerly cited as IL ST CH 85 ¶ 5-106 
 

10/5-106. Emergency calls 
 

§ 5-106. Except for willful or wanton conduct, neither a local public entity, nor a public 
employee acting within the scope of his employment, is liable for an injury caused by the 
negligent operation of a motor vehicle or firefighting or rescue equipment, when 
responding to an emergency call, including transportation of a person to a 
medical facility. 
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Exhibit 9: Alternative S4 - Lutheran General Hospital Pond and High School Reservoir
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632.5' = Outlet Elevation 
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CORPORATION d/b/a Advocate Lutheran 
General Hospital,  
      Defendant in Trial Court,  
And 
BERGER EXCAVATING CONTRACTORS, 
INC.; COOK COUNTY; GEWALT 
HAMILTON ASSOCIATES, INC.; THE 
VILLAGE OF GLENVIEW; and THE 
VILLAGE OF NILES;  
       Dismissed Defendants 
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Appellate Court, First Judicial  
District, Case No. 17-0859  

2019 IL App (1st) 170859 

Circuit Court of Cook County 
Nos. 2009 CH 6159-09/13/2008 
Cabrales-10CH38809-07/24/2010   
Huynh-11CH29586-7/23/2011  
Giliana-13CH10423-4/18/2013   
Solis-14CH06755-6/26/2013 and 
5/12/2014  
(consolidated) 

The Honorable Sophia H. Hall, 
Trial Judge Presiding 

Prior 1st District Appeal: 1-14-2285  
Prior 1st District Decision:  
2015 IL App (1st) 142285-U 

Related Petition for Leave to  
Appeal filed  by Plaintiffs- 
Appellees -  No. 125023 

__________________________________________________________________ 

NOTICE OF FILING 

To: All Attorneys on the Foregoing Service List within the Certificate of Service 

     Please take notice that on February 19, 2020, I caused to be electronically served 

upon and filed with the Clerk of the Supreme Court the “BRIEF OF APPELLEES.

  



NO. 125017 

CROSS-RELIEF REQUESTED”, a copy of which is  hereby served upon you. 

Date: February 19, 2020  

/S/Timothy H. Okal 
Spina, McGuire & Okal 
Co-Counsel for Plaintiffs 
TOkal@SMOLaw.Com 
7610 West North Avenue 
Elmwood Park, IL 60707 
ARDC No. 2096560 
Ph: 708-453-2800 
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