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ORDER

11 Held: (1) The trial court committed no error by dismissing petitioner’s section 2-1401
pleading where it was insufficient for failing to state a cause of action.

(2) The trial court erred by denying petitioner’s motion for leave to amend her
section 2-1401 pleading.

12 Pursuant to section 2-1401 of the Code of Civil Procedure (Code) (735 ILCS 5/2-
1401 (West 2014)), respondent, Donna J. Mapes, sought to vacate or modify a default judgment
entered against her and in favor of respondent, Donald S. Mapes, in the parties’ divorce case. The
trial court denied Donna’s request for relief and she appeals. We affirm in part, reverse in part, and
remand with directions.

13 . BACKGROUND

14 The parties were married in July 1981. In August 2013, Donald filed a petition for



dissolution of marriage. During the dissolution proceedings, Donna was initially represented by
legal counsel. However, in April 2014, her attorney filed a motion to withdraw from the case,
which the trial court granted.

15 Following the withdrawal of her attorney, Donna neither hired new counsel nor
appeared in the matter on her own behalf. Specifically, she failed to appear for a hearing on May
12, 2014, following which the trial court determined grounds existed for dissolving the parties’
marriage and reserved all other issues. She also failed to appear for a status hearing on May 28,
2014, and for trial on June 16, 2014. At trial, Donald presented evidence, including 19 exhibits.
The court found Donna was in default and took the matter under advisement. On July 1, 2014, the
court entered its judgment for dissolution of marriage. As part of the judgment, the court ordered
an equal division of the parties” marital assets. A pension Donna had with St. John’s Hospital was
identified as a marital asset with a value of $130,331.

16 Two years later, on July 1, 2016, Donna filed a “VERIFIED SECTION 2-1401
MOTION TO VACATE OR MODIFY DEFAULT JUDGMENT FOR DISSOLUTION OF MAR-
RIAGE.” She alleged that while the parties’ divorce case was pending, she was suffering from
“mental problems” and prescribed the medications of Thorazine and Xanax by her doctor. Donna
asserted that both her “mental problems” and her medications caused her to “not act in her right
mind.” Additionally, her medications caused confusion. Donna maintained that as a result of her
confusion and “mental problems” she agreed to the withdrawal of her attorney in April 2014, failed
to hire new counsel, failed to appear in the dissolution proceedings, and failed to file a motion to
vacate the default judgment for dissolution of marriage within 30 days after it was entered. Donna
also alleged that the dissolution judgment was “unconscionable” because it did “not grant [her] an

equitable division of her marital property.” Specifically, she asserted that the judgment overstated



the value of her pension, which had an actual value of only $63,867.35 at the time the dissolution
judgment was entered.

17 Donna attached her own affidavit to her motion, stating she had read the motion
and that to the best of her knowledge, the information contained therein was true and correct. She
also attached an email from Hospital Sisters Health System, dated June 30, 2016, which transmit-
ted letters to her legal counsel. With the email, was a letter to Donna from the same entity, dated
September 25, 2013, which stated as follows:

“At your request, we are providing information regarding your pension ben-
efit from St. John’s Hospital, Springfield, IL. The present value of your monthly
pension benefit of $1,566.21, payable at your age 65 is $63,867.35. This benefit
includes the dates of your hire (June 2, 1979) through your termination date from
St. John’s (May 26, 2012).”

18 On August 10, 2016, Donald filed a motion to dismiss Donna’s section 2-1401 mo-
tion pursuant to section 2-619(a)(5) of the Code (735 ILCS 5/2-619(a)(5) (West 2014)). He argued
Donna’s motion had to be filed no later than two years after the entry of the order or judgment
being challenged and that, in this case, her motion was untimely “as 727 days ha[d] elapsed” since
the dissolution judgment was entered. Donald also argued that a section 2-1401 filing must be
“supported by affidavit or other appropriate showing as to matters not of record” and the affidavit
filed by Donna was “deficient in that regard.”

19 On February 23, 2017, the parties appeared in court for a status hearing and were
directed to attend mediation. On July 17, 2017, Donna filed a response to Donald’s motion to
dismiss. She argued her section 2-1401 motion was timely filed as it was filed no more than two

years after the dissolution judgment.
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710 On August 15, 2017, Donald filed a notice of hearing for his motion to dismiss and,
on August 23, 2017, the trial court conducted a hearing in the matter. At the outset of the hearing,
the court noted that the parties appeared in connection with Donald’s motion to dismiss Donna’s
section 2-1401 motion, as well as another pending case involving the parties. The court stated as
follows:

“Now I understand that if *** the motion filed by [Donald] seeking to dis-
miss the motion to vacate is granted, it would render moot [Donna’s] motion to
vacate the [dissolution] judgment ***. If not, then we would have to have a hearing
on the motion to vacate.”

The parties then presented arguments to the court.

111 Donald reiterated the claims he made in his motion to dismiss, asserting that
Donna’s section 2-1401 motion was untimely “as 727 days ha[d] elapsed and the motion [was]
beyond the [statutory] two-year period.” Alternatively, he argued that Donna failed to properly
support her motion with an *“affidavit or other appropriate showing as to matters not of record.”
Specifically, he asserted “that there was no affidavit” and “if there was an affidavit, it was deficient
in that regard ***.”

12 Donna argued her motion was timely because it was filed on July 1, 2016, exactly
two years after the dissolution judgment was entered on July 1, 2014. She cited case authority for
the proposition that the two-year statutory period was calculated by excluding the first day on
which the judgment was entered and including the last day when the section 2-1401 motion was
filed. See Parker v. Murdock, 2011 IL App (1st) 101645, 1 23, 959 N.E.2d 1219. She also argued
that the affidavit attached to her motion was a proper affidavit because it was certified pursuant to

section 1-109 of the Code (735 ILCS 5/1-109 (West 2014)).



713 The trial court then questioned Donna’s counsel regarding her basis for seeking
modification of the dissolution judgment after two years. Donna’s counsel argued that Donna had
alleged confusion based on prescription drugs she was taking and her mental-health condition and
that she was “not acting in her right mind,” which resulted in the withdrawal of her legal counsel
and the entry of the default judgment against her. Her counsel also argued due diligence standards
could be relaxed to prevent the unjust entry of a default judgment and that the judgment in the case
at issue was unconscionable because it did not equitably divide the parties’ marital property.
Donna’s counsel further made an oral motion to file an amended section 2-1401 petition to allege
fraud based on allegations that Donald knew Donna’s pension was worth much less than it was
valued in the dissolution judgment. Counsel asked the court to deny Donald’s motion to dismiss
or grant the motion based on an allegation other than untimeliness and allow Donna leave to file
an amended section 2-1401 motion. Donald’s counsel responded by arguing that Donna had not
shown that she acted diligently in the dissolution proceedings or alleged diligence in seeking to
modify or vacate the dissolution judgment.
114 Ultimately, the trial court “denied” Donna’s section 2-1401 motion. It stated “that
section 2-1401 does not afford a litigant a remedy whereby she may be relieved of the conse-
quences of her own mistake or negligence ***.” The court explained that although it found
Donna’s section 2-1401 motion was timely, such a motion should not “be used as a way to correct
or avoid the consequences of [Donna’s] own mistakes and negligence.” It further stated as follows:
“There has been no explanation offered to the [c]ourt as to knowing what
the basis of the judgment of dissolution of marriage was, what the distribution of
the—set forth in the judgment [sic], what the values that were given to pension

[sic], etcetera, that [she] waited two years to do that. There’s no explanation—no



reasonable explanation being offered for that purpose. And therefore, Mr. Cahnman

[(Donna’s counsel)], your motion to dismiss [sic] the motion to vacate the judgment

of dissolution of marriage is denied.”
115 Following the trial court’s oral ruling, Donna’s counsel asked that the court’s order
be made without prejudice and with leave to file an amended section 2-1401 petition. The court
denied that request without further comment. In its docket entry, the court stated as follows:
“Donna Mapes[’s] Motion to Vacate or Modify Judgment of Dissolution of Marriage is denied for
the reasons set forth on the record.”
116 On September 22, 2017, Donna filed a posttrial motion to reconsider the trial
court’s rulings. She argued the trial court erred by (1) ruling on her section 2-1401 motion, which
had not been set for hearing, rather than Donald’s motion to dismiss; (2) denying her section 2-
1401 motion on a basis not asserted in Donald’s motion to dismiss; (3) denying her section 2-1401
motion without an evidentiary hearing; (4) denying her section 2-1401 motion based upon a lack
of due diligence; and (5) failing to allow her leave to amend her section 2-1401 motion.
117 Donna attached a proposed amended section 2-1401 motion to her motion to recon-
sider. In her amended motion, Donna reiterated the claims she made in her original pleading that
her mental-health condition and prescription medication use caused her to be confused and resulted
in the withdrawal of her legal counsel, her failure to appear in the dissolution proceedings, and her
failure to challenge the judgment within 30 days. However, she described her alleged mental-
health conditions and prescription medication use in greater detail, stating that she was taking
trazodone and citalopram for depression and hydroxyzine for anxiety. She listed side effects of the
drugs as confusion, unusual tiredness, loss of memory, and decreased concentration.

718 Donna also added allegations to her amended petition. She asserted that she “drank



heavily due to her depression” before and after the entry of the dissolution judgment, which con-
tributed to the circumstances surrounding the default judgment against her. Donna further claimed
that she did not receive all of the notices in her case after her attorney withdrew and that she did
not recall ever receiving a copy of the dissolution judgment. She maintained that Donald “went
through her mail before she got it, and on information and belief, he either on purpose or by acci-
dent intercepted the [documents] she did not receive.”

119 Donna further claimed an exercise of due diligence in challenging the default judg-
ment. She alleged she first saw the dissolution judgment in late 2015 or in 2016, when her attorney
in another case gave her a copy. According to Donna, she first realized the value of her pension
was overstated in the dissolution judgment in 2016 and directed her attorney to obtain a copy of a
letter valuing her pension from St. John’s Hospital. Donna alleged her attorney received corre-
spondence regarding her pension “on June 30, 2017 [sic],” that showed it “had about half the value
stated in the judgment.” Her original section 2-1401 motion was then filed the next day.

120 Finally, Donna argued that Donald “obtained the dissolution judgment through
fraud and fundamental unfairness.” She alleged that in January 2014, Donald’s attorney received
an interrogatory answer from her, valuing her pension at $62,897.35. Donna asserted on infor-
mation and belief that prior to the entry of the dissolution judgment, Donald “obtained a copy of
the 9/25/13 letter valuing [her] pension at $62,867.35,” but “deceived the court by representing”
an overstated value of $130,331. She alleged that Donald further deceived her in connection with
the dissolution proceedings by telling her that the term “maintenance” as used in the petition for
dissolution “meant the maintenance of the parties’ property.” Attached to Donna’s proposed
amended motion was the correspondence from Hospital Sisters Health System, valuing her pen-

sion at $63,867.35; her January 2014 answers to interrogatories regarding the value of her pension;
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her own affidavit; and her Wal-Mart pharmacy records for 2014.

121

On January 16, 2018, the trial court conducted a hearing on Donna’s motion to

reconsider. The court denied the motion “for the reasons previously stated on the record.” It further

stated as follows:

“[The] [c]ourt does not believe that [Donna’s] motion is well taken. *** Any op-
portunity that could have existed by [Donna] challenging the statements by [Don-
ald] relating to whatever value of the pension plan could have been done at the time
that this—the dissolution of marriage was being litigated. [The assertion by
Donna’s counsel] that the issue is an issue of fraud and not valuation of marital
property, it’s not persuasive. The issue here, regardless of how he phrased it, is the
valuation of the marital property. [Donna] had a chance to challenge and present
her own valuation, but she did not do so. And therefore, almost two years—as
[Donald’s counsel] says, short of one day of the two-year statutory period of which
to challenge a judgment under [section] 2-1401, *** she now seeks to vacate that
judgment. *** | don’t believe that she has demonstrated that she actively sought to
present to the court *** information concerning her pension, and that she actively

sought to litigate that issue.”

The court also stated it denied Donna’s request for leave to file an amended section 2-1401 motion

“for the reasons [the court] previously stated.”
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This appeal followed.
I1. ANALYSIS
A. Section 2-1401

Section 2-1401 of the Code “authoriz[es] a trial court to vacate or modify a final



order or judgment in civil and criminal proceedings.” Warren County Soil & Water Conservation
District v. Walters, 2015 IL 117783, 1 31, 32 N.E.3d 1099. Proceedings under section 2-1401 must
be brought no later than two years after the entry of the challenged order or judgment. 735 ILCS
5/2-1401(c) (West 2014). Additionally, section 2-1401 petitions must be “supported by affidavit
or other appropriate showing as to matters not of record.” 1d. § 2-1401(b).

1126 “[A] section 2-1401 petition can present either a factual or legal challenge to a final
judgment or order.” Warren County, 2015 IL 117783, 1 31. A fact-dependent challenge is “re-
solved by considering the particular facts, circumstances, and equities of the underlying case.” Id.
150. In such cases, the moving or petitioning party “must set forth specific factual allegations
supporting each of the following elements: (1) the existence of a meritorious defense; (2) due dil-
igence in presenting this defense; and (3) due diligence in filing the section 2-1401 petition for
relief.” (Emphasis omitted.) Id. § 51 (citing Smith v. Airoom, Inc., 114 Ill. 2d 209, 220-21, 499
N.E.2d 1381, 1386 (1986)). “The quantum of proof necessary to sustain a section 2-1401 petition
is a preponderance of the evidence ***.” Id. Additionally, “when the facts supporting the section
2-1401 petition are challenged by the respondent, a full and fair evidentiary hearing should be
held.” 1d. “[T]he trial court may also consider equitable considerations to relax the applicable due
diligence standards under the appropriate limited circumstances.” Id.

127 The supreme court has held that “the nature of the challenge presented in a section
2-1401 petition is critical because it dictates the proper standard of review on appeal.” Id. { 31.
When a section 2-1401 petition presents a fact-dependent challenge to a final judgment rather than
a purely legal challenge, the trial court’s “ultimate decision on the petition is reviewed for an abuse
of discretion.” 1d. 1 51; see also Airoom, 114 Ill. 2d at 221 (“Whether a section 2-1401 petition

should be granted lies within the sound discretion of the circuit court, depending upon the facts



and equities presented.”).

1128 B. The Section 2-1401 Procedure Employed by the Trial Court

129 On appeal, Donna raises several issues in connection with the trial court’s denial of
her section 2-1401 motion to vacate or modify the dissolution judgment. Initially, we address her
contentions that the court erred in the manner in which it addressed the parties’ pleadings. Specif-
ically, Donna argues that the court erred by denying her section 2-1401 motion without first (1) rul-
ing on Donald’s motion to dismiss her motion and (2) conducting an evidentiary hearing.

130 Donald responds by asserting that “[t]he trial court did rule on [his] [m]otion to
[d]ismiss by denying after argument [Donna’s] verified [s]ection 2-1401 [m]otion ***.” He con-
tends the court “impl[ied] in [its] ruling that it was in essence granting [Donald’s] motion to dis-
miss.” Donald also argues that court committed no error in denying Donna’s section 2-1401 motion
without an evidentiary hearing because Donna did not show diligence in presenting her claim re-
garding her pension or her section 2-1401 motion.

31 “[P]roceedings under section 2-1401 are subject to the usual rules of civil practice.”
People v. Vincent, 226 11l. 2d 1, 8, 871 N.E.2d 17, 23 (2007). “Section 2-1401 petitions are essen-
tially complaints inviting responsive pleadings,” although “responsive pleadings are no more re-
quired in section 2-1401 proceedings than they are in any other civil action.” Id. at 8-9. Petitions
are “subject to dismissal for want of legal or factual sufficiency.” Id. at 8. “Thus, the petition may
be dismissed upon a challenge that, even taking as true its allegations, it does not state a meritorious
defense or diligence under section 2-1401 case law.” Id. “Like a complaint, the petition may be
challenged by a motion to dismiss for its failure to state a cause of action or if, on its face, it shows
that the petitioner is not entitled to relief.” (Internal quotation marks omitted.) 1d.

132 “[W]hen the opposing party elects to forgo filing a motion attacking the sufficiency
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of the petition and answers on the merits, the respondent is deemed to have waived any question
as to the petition’s sufficiency, and the petition will be treated as properly stating a cause of action.”
Id. “[1]f the respondent does not answer the petition, this constitutes an admission of all well-
pleaded facts [citation], and the trial court may decide the case on the pleadings, affidavits, exhibits
and supporting material before it, including the record of the prior proceedings.” Id. at 9. When a
section 2-1401 petition survives a motion to dismiss, summary judgment considerations apply. Id.
Also, “[w]here a material issue of fact exists, summary judgment is inappropriate and an eviden-
tiary hearing *** is required ***.” Id.

133 Here, the record reflects no explicit grant or denial of Donald’s motion to dismiss.
Rather, the court “denied” Donna’s section 2-1401 motion on the basis that she failed to demon-
strate due diligence. For the reasons that follow, we find the record supports the dismissal of
Donna’s section 2-1401 for failing to state a cause of action and we view the court’s action in the
instant case as the functional equivalent of such a ruling.

134 In Vincent, 226 1ll. 2d at 12, the supreme court stated that “a trial court may, on its
own motion, dispose of a matter when it is clear on its face that the requesting party is not entitled
to relief as a matter of law.” See also Government Employees Insurance Co. v. Buford, 338 IlI.
App. 3d 448, 457, 788 N.E.2d 90, 98 (2003) (stating that the “failure of a complaint to state a cause
of action is a fundamental defect which may be raised at any time by any means,” including “by
the court sua sponte”). There, the defendant filed a section 2-1401 petition alleging the trial court
violated certain sections of the Unified Code of Corrections when imposing his sentence. Vincent,
226 Ill. 2d at 5. The State did not file any responsive pleading and the trial court “denied” the
defendant’s petition. Id.

135 On review, the supreme court characterized the trial court as having “entered
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judgment sua sponte by denying relief on the [section 2-1401] petition” and stated its action was

“the functional equivalent of a dismissal for failure to state a cause of action.” Id. at 11, 14. The

court explained as follows:
“In this case, the State’s failure to answer the petition constituted an admission of
all well-pleaded facts [citation] and rendered [the defendant’s] petition ripe for ad-
judication. The State’s failure to answer made the issue for the court a question of
whether the allegations in [the defendant’s] petition entitled him to relief as a matter
of law. [Citations.] Case law has long recognized that a [sic] such a judgment,
whether it be characterized as a judgment on the pleadings or a dismissal, can be
entered by the court notwithstanding the absence of a responsive pleading. [Cita-
tions.]” Id.at 9-10.

136 Here, we find the trial court’s “denial” of Donna’s section 2-1401 motion proper
under Vincent. The record shows Donna’s motion was insufficient as a matter of law because she
failed to set forth specific factual allegations with respect to each element of her claim. As stated,
Donna was required to allege facts showing the existence of a meritorious claim or defense and
due diligence both in presenting her claim and in presenting her section 2-1401 motion. Warren
County, 2015 1L 117783, § 51. In this instance, her section 2-1401 motion failed to allege any facts
showing that she acted diligently in pursuing relief under section 2-1401. See In re Marriage of
Delk, 281 I1l. App. 3d 303, 309, 666 N.E.2d 683, 686-87 (1996) (finding the trial court did not
abuse its discretion in dismissing a request for relief under section 2-1401 where the “petition was
deficient on its face in failing to establish diligence in its filing”).

137 Donna points out on appeal that equitable considerations permit the trial court “to

relax the applicable due diligence standards under the appropriate limited circumstances.” Warren
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County, 2015 IL 117783, § 51. However, her section 2-1401 motion was similarly deficient with
respect to any claim of equitable relief. Taking the allegations in Donna’s motion as true, she, at
most, set forth a meritorious claim regarding the actual value of her pension at the time of the
dissolution judgment. However, “[t]he mere assertion of a meritorious defense, without more, does
not warrant relaxation of the due diligence requirement” and such a “position would strip the due
diligence requirement of any meaning because a meritorious defense is a requirement of a section
2-1401 petition.” lllinois Neurospine Institute, P.C. v. Carson, 2017 IL App (1st) 163386, | 31, 86
N.E.3d 1219; see also Vincent, 226 Ill. 2d at 8 (“[T]he [section 2-1401] petition may be dismissed
upon a challenge that, even taking as true its allegations, it does not state a meritorious defense or
diligence under section 2-1401 case law.”). Accordingly, Donna’s assertion of a meritorious claim
in the instant case was, without more, insufficient to relax section 2-1401’s due diligence require-
ments.

138 We note that, on appeal, Donna cites Castle v. Sterling Savings & Loan Ass’n, 2 .
App. 3d 1074, 278 N.E.2d 185 (1971), to support her argument that the trial court’s denial of her
section 2-1401 motion should be reversed. In that case, the plaintiff filed a petition under Section
72 of the Civil Practice Act, the predecessor to section 2-1401 of the Code, seeking to vacate a
dismissal order. Id. at 1075. The defendants filed a motion to dismiss the petition; however, the
court ultimately entered an order granting the plaintiff’s section 72 petition without ruling on the
defendants’ motion to dismiss. Id. at 1076. On review, the First District reversed, stating as fol-
lows: “[T]the court should first have ruled on defendants” motions to dismiss. If these were denied,
then defendants should have been afforded the opportunity of filing an answer.” Id. at 1077.

139 Our research reveals two cases from this court which held similarly to the First

District in Castle. See Manning v. Meier, 114 Ill. App. 3d 835, 840, 449 N.E.2d 560, 564 (1983)
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(holding that rather than granting the plaintiff’s section 2-1401 petition following the denial of the
defendant’s motion to dismiss, the trial court should have given the defendant an opportunity to
respond to the plaintiff’s petition); Trusler v. Sears, Roebuck & Co., 125 Ill. App. 3d 325, 329,
465 N.E.2d 1047, 1049 (1984) (“[T]he trial court erred in entering judgment on the section 2-1401
petition prior to allowing [the] defendant an opportunity to file an answer.”). However, we find all
of these cases are distinguishable from the facts presented here as each involved the grant of a
section 2-1401 petition without the opportunity to answer the petition by the opposing party. In
such circumstances, the party opposing the section 2-1401 petition is deprived of the chance to
deny factual allegations in the petition, which would result in the opportunity for an evidentiary
hearing to contest the petitioning party’s claims.

140 Conversely, in circumstances like the one in this case, denial of a section 2-1401
petition occurs after all well-pleaded facts in the petition are deemed admitted. Because the facts
alleged by the petitioning party are unchallenged, no evidentiary hearing is required. Moreover,
the denial or dismissal of a petition in such circumstances necessarily means that the facts as al-
leged by the section 2-1401 petitioner are insufficient and fail to state a cause of action even when
undisputed and taken as true.

141 Clearly, a section 2-1401 petition is subject to dismissal pursuant to section 2-615
of the Code (735 ILCS 5/2-615 (West 2014)) for failing to state a cause of action. See Vincent,
226 1ll. 2d at 8 (stating “proceedings under section 2-1401 are subject to the usual rules of civil
practice”); Cochran v. Securitas Security Services USA, Inc., 2017 1L 121200, § 11, 93 N.E.3d 493
(stating that “[a] motion to dismiss under section 2-615 challenges the legal sufficiency of a com-
plaint” and raises the question of “whether the allegations of the complaint, when construed in the

light most favorable to the plaintiff, are sufficient to establish a cause of action upon which relief
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may be granted”). Although in this case Donald’s motion to dismiss was not brought pursuant to
section 2-615 of the Code and the trial court did not identify the deficiencies in Donna’s section
2-1401 motion with specificity, “we review judgments, not the reasons therefor.” People v. Ry-
burn, 378 Ill. App. 3d 972,978, 884 N.E.2d 1178, 1183 (2008). Here, the record supports a finding
that Donna’s section 2-1401 motion failed to state a cause of action because she did not allege due
diligence in seeking section 2-1401 relief or facts that would support relaxation of the due diligence
requirement based upon equitable considerations. Accordingly, we find it was appropriate for the
court to sua sponte enter judgment on the pleadings, i.e., a judgment that, per Vincent, was the
functional equivalent of a dismissal for failure to state a cause of action.

142 C. Denial of Leave to File an Amended Pleading

1143 On appeal, Donna also argues the trial court erred by denying her motion for leave
to file an amended section 2-1401 pleading. She alleges the court should have granted her leave
on the basis that her pleading would yield a meritorious claim.

44 In Vincent, 226 I1l. 2d at 13, n. 3, the supreme court noted that “the trial court should
allow a litigant the opportunity to amend [a section 2-1401] petition in those circumstances when
doing so would yield a meritorious claim.” Additionally, the Code provides that “amendments may
be allowed on just and reasonable terms” any time before the final judgment. 735 ILCS 5/2-616(a)
(West 2014). On review, “the circuit court’s ruling to allow or deny an amendment is a matter of
discretion and will not be reversed absent an abuse of discretion.” Board of Directors of Bloomfield
Club Recreation Ass’n v. Hoffman Group, 186 Ill. 2d 419, 432, 712 N.E.2d 330, 337 (1999). To
determine whether the circuit court abused its discretion in denying a party’s motion to amend,
reviewing courts consider four factors: “(1) whether the proposed amendment will cure the defec-

tive pleading; (2) whether the proposed amendment would surprise or prejudice the opposing
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party; (3) whether the proposed amendment was timely filed; and (4) whether the moving party
had previous opportunities to amend.” Id.

1145 On appeal, neither party addresses the four factors that this court is to consider
when reviewing the denial of a motion to amend. We note, however, that unlike her original plead-
ing, Donna’s proposed amended section 2-1401 motion alleged due diligence in seeking section
2-1401 relief. Further, she raised allegations of fraud by Donald, which could support a claim of
relief based on equitable considerations in the absence of due diligence. See Physicians Insurance
Exchange v. Jennings, 316 Ill. App. 3d 443, 458, 736 N.E.2d 179, 191 (2000) (“[T]he due diligence
requirement may be relaxed if actual fraud or unconscionable conduct played a part in the trial
court’s judgment.”).

146 Additionally, there has been no claim by Donald that he would be surprised or prej-
udiced by the filing of an amended pleading and the proposed amended section 2-1401 motion
would be Donna’s first attempt at amending her pleading. Finally, we note that although Donna
did not move for leave to amend until the hearing on Donald’s motion to dismiss, which occurred
one year after she filed her original section 2-1401 motion and Donald moved to dismiss the pro-
ceeding, her original section 2-1401 motion was not attacked by Donald based on its failure to
state a cause of action. Rather, Donald’s motion to dismiss was brought pursuant to section 2-619,
which admits the legal sufficiency of a complaint and raises an affirmative matter that defeats the
claim. American Family Mutual Insurance Co. v. Krop, 2018 IL 122556, {13, 120 N.E.3d 982
(2018) (*A section 2-619 motion admits the legal sufficiency of the complaint but asserts another
affirmative matter that defeats the claim.”).

147 Here, the trial court did not set forth any rationale for denying Donna’s motion for

leave to amend her section 2-1401 pleading. Given the circumstances presented, we find that the
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court abused its discretion in denying her motion. We reverse the court’s denial of that motion and
remand with directions that Donna be allowed to file an amended section 2-1401 petition. In clos-
ing, we note that Donna labeled both her original and proposed amended section 2-1401 pleadings
as “motions”; however, because Donna’s section 2-1401 filing was the equivalent of a complaint
in a new proceeding rather than a request for relief in pending litigation, her filing would be more
appropriately characterized as a “petition.”

148 [11. CONCLUSION

149 For the reasons stated, we affirm the trial court’s dismissal of Donna’s section 2-
1401 motion, reverse the court’s denial of Donna’s request to file an amended pleading, and re-
mand with directions that the court grant Donna leave to file an amended section 2-1401 petition.

150 Affirmed in part and reversed in part; cause remanded with directions.
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