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OPINION

1 On trial for aggravated battery to a peace officer, among other charges, Marcus Hill’s
attorney requested the court instruct the jury on the lesser-included offense, resisting a peace
officer. The trial court declined. The jury found Hill guilty of aggravated battery. Hill now argues
the trial court erred by failing to give the requested instruction. The State concedes that resisting

arrest constitutes a lesser-included offense of aggravated battery as it is charged here but,

nonetheless, contends the evidence supports the trial court’s decision to deny the instruction. We
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disagree and hold the trial court should have given the jury the instruction for resisting a peace

officer. We reverse and remand for a new trial.
12 Background

13 A Cook County grand jury returned a multi-count indictment against Marcus Hill that

alleged, among other things, he committed aggravated battery of a peace officer:

“Marcus Hill committed the offense of aggravated battery in that he, in
committing a battery, other than by the discharge of a firearm, knowingly made
physical contact of an insulting or provoking nature to Anthony Lafata, to wit:
kicked Anthony Lafata about the body, and Marcus Hill knew the individual
battered to be a peace officer, to wit: Chicago police officer, while Anthony Lafata
was performing his official duties.”

After a trial, the jury found Hill guilty of aggravated battery of Lafata but acquitted Hill of every
other count. We focus our discussion on the facts giving rise to the relevant aggravated battery

count.

4  Chicago police officers Taras Bilyj and Lafata received a call about a domestic disturbance.
Lafata drove to the area behind 4860 West Patterson Avenue and saw Hill leaving out of the back
door of the house at that address. The officers watched as Hill crossed the alley and went through
the back door of a different house. They followed him inside.

15 Immediately inside the door, a staircase led up to the second floor. Both Bilyj and Lafata
climbed the stairs to look for Hill. Not seeing anyone, they went back down. Both officers saw

movement through a crack in the stairs. They went to the base of the staircase, where a “cubbyhole”
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door led to a crawlspace under the house. The door, and crawlspace beyond, were only three to

four feet high.

16 Bilyj and Lafata looked into the crawlspace. Bilyj saw Hill under the stairs with his legs
pointed toward the officers. Hill ignored both Bilyj’s and Lafata’s orders to come out from the
crawlspace. According to Bilyj: “We were trying to get [Hill] out of there. He is not exiting. He is
not coming out, and he just kept kicking his legs, kicking his legs.” Hill’s legs hit Bilyj’s left leg
and left hand. Lafata described the encounter similarly, explaining that Hill curled up in the fetal
position and “he resisted by kicking at both me and [Bilyj] with his feet, pushing us away.” Hill’s
feet hit Lafata “multiple times in the leg and in the chest area.” The officers eventually got Hill to

cooperate by deploying a taser two times.

17  Chicago police Sergeant Philip Banaszkiewicz watched the interaction after arriving to
back up Bilyj and Lafata. From his vantage point, he could only see Hill from the thighs down.
Banaszkiewicz confirmed that Hill refused to comply with the officers’ orders. He also saw Hill’s
legs “kicking up and down” for 10 to 20 seconds. Hill would stop kicking and then start again
when the officers approached him. Banaszkiewicz saw Hill’s legs hit Bilyj and Lafata a couple of

times.

18 Hill testified in his own defense. He denied intentionally hitting either Bilyj or Lafata with
his feet. He admitted hiding under the porch but testified that he came out voluntarily after the
officers ordered him out and one of the officers “just tased [him].” Hill explained that the taser
prong did not go all the way in and so he “faked like [he] was shaking” and the officers tased him

a second time.
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19  After both parties rested, Hill’s counsel asked the court to give the jury the following

instruction on the offense of resisting a peace officer:

“A person commits the offense of resisting or obstructing a [peace officer]
when he knowingly resists or obstructs the performance of any authorized act
within the official capacity of one known to him to be a [peace officer].” Illinois
Pattern Jury Instructions, Criminal, No. 22.13 (approved May 4, 2018) (IPI

Criminal No. 22.13).

Hill’s counsel contended that the offense of resisting a peace officer constitutes a lesser-included
offense of aggravated battery to a peace officer. The trial court disagreed, finding: “I don’t believe
it’s a lesser included offense or applicable in this case factually and, accordingly, that request will

be denied.”

10 The jury found Hill guilty of aggravated battery of Lafata but found him not guilty of
aggravated battery of Bilyj. The jury also found Hill not guilty of all the remaining counts with
which he had been charged.

111  Hill’s counsel reasserted the issue of jury instructions in her motion for a new trial, arguing
that the trial court erred in denying the resisting instruction. The State responded that, based on the
indictment, as a matter of law, resisting a peace officer was not a lesser-included offense of
aggravated battery to a peace officer. Alternatively, the State argued the evidence did not support
an instruction on the lesser offense because Hill testified that he did not touch the officers. The

trial court denied Hill’s motion, simply saying, “I will stand on all of my rulings.”
112  The trial court sentenced Hill to 14 years in the Department of Corrections.

113 Analysis
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114 Hill primarily argues the trial court erred when it declined to instruct the jury on the lesser-
included offense of resisting a peace officer. He argues both that the aggravated battery charge in
the indictment included the broad outline of the lesser-included offense and that the facts supported
instructing on the lesser-included offense. The State concedes that resisting a peace officer
constitutes a lesser-included offense of aggravated battery as charged. The State argues, however,
that the evidence did not support giving the instruction because no rational jury could have
convicted Hill of the lesser-included offense while simultaneously acquitting him of the greater

offense. Alternatively, the State argues any error harmless. We find error and reverse.

115  Ordinarily, a defendant has a fundamental right to be convicted only of the offenses with
which he or she is charged. People v. Clark, 2016 1L 118845, § 30. A limited exception exists for
“lesser-included” offenses. Id. Under the charging instrument approach, which Illinois employs, a
lesser-included offense encompasses the “broad foundation” or “main outline” found in the “facts
alleged in the charging instrument.” Id.  31. Once a court determines that an offense is a lesser-
included offense of the one charged, the question becomes whether “the evidence adduced at trial
[ ] rationally support[s] a conviction on the lesser-included offense and an acquittal on the greater

offense.” 1d. | 39.

116 Both parties assert that the abuse of discretion standard applies to our review of the trial
court’s decision to decline the lesser-included offense instruction. We agree that is the standard
we will ultimately apply, given the State’s concession on the first prong of the analysis. We find

it useful, however, to put it slightly more precisely.

117  Inthe context of jury instructions for lesser-included offenses, decisions from our supreme

court indicate a bifurcated standard of review. As to the first prong of the analysis—determining
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whether an offense is a lesser-included of the greater offense—our supreme court has repeatedly
said this involves a purely legal question and our review is de novo. Id. § 32 (“Whether an offense
is a lesser-included offense of a charged offense is an issue of law that we review de novo.”) (citing
People v. Kennebrew, 2013 IL 113998, 1 18). Then, as to the second prong of the analysis—
determining whether the evidence at trial supports giving the lesser-included instruction—our
supreme court has said, as the parties acknowledge, that our review requires the demonstration of

an abuse of the trial court’s discretion. People v. McDonald, 2016 IL 118882, { 42.

118  Hill argues that resisting arrest is a lesser-included offense of aggravated battery. The State
agrees. But this court is not bound by party concessions (People v. Carter, 2015 IL 117709, § 22),
and because our review of this prong of the test is de novo, we will briefly explain our agreement

with the parties.

19 As indicated, Illinois uses the “charging instrument” approach to determine whether a
lesser uncharged offense falls within a charged offense. People v. Novak, 163 Ill. 2d 93, 112-14
(1994), abrogated on other grounds by, People v. Kolton, 219 Ill. 2d 353, 364 (2006). Under that
approach, we must determine whether the allegation in the charging instrument (here, an
indictment) describes the greater offense in a way that contains a “broad foundation” or “main
outline” of the purportedly lesser-included offense. Kolton, 219 Ill. 2d at 361. The indictment need
not lay out every element of the lesser offense; it suffices that the elements of the lesser offense

can be “reasonably inferred” from the description of the charged offense. 1d. at 364.
120 The State charged Hill with aggravated battery:

“Marcus Hill committed the offense of aggravated battery in that he, in

committing a battery, other than by the discharge of a firearm, knowingly made
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physical contact of an insulting or provoking nature to Anthony Lafata, to wit:
kicked Anthony Lafata about the body, and Marcus Hill knew the individual
battered to be a peace officer, to wit: Chicago police officer, while Anthony Lafata
was performing his official duties.”

Hill’s counsel asked that the jury be instructed using language from the Illinois Pattern

Instructions:

“A person commits the offense of resisting or obstructing a [peace officer]
when he knowingly resists or obstructs the performance of any authorized act
within the official capacity of one known to him to be a [peace officer].” IPI

Criminal No. 22.13.

We have held, in similar circumstances, that resisting a peace officer constitutes a lesser-included
offense of aggravated battery to a peace officer. People v. Sanchez, 2014 IL App (1st) 120514,
111 22-24; People v. Pedersen, 195 Ill. App. 3d 121, 129-30 (1990). The court in Pedersen found
that implicit in the charge that the defendant battered an officer by knowingly kneeing and biting
him is the idea that the same officer would be obstructed in the performance of his official duties.
Pedersen, 195 Ill. App. 3d at 129-30. As with kneeing and biting, so too with kicking. We see no
scenario in which Hill kicking Lafata would not obstruct Lafata’s ability to place Hill under arrest.
As the parties agree, the charge of aggravated battery of officer Lafata contains the broad outline
of resisting a peace officer, a lesser-included offense.

121 We turn now to the second step of the analysis. We conclude that at least some evidence
in the record supports a possible conviction for resisting and acquittal for aggravated battery. Our

conclusion turns largely on the meaning of “knowingly” in both the aggravated battery statute and
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resisting a peace officer statute. See 720 ILCS 5/12-3.05(d)(4)(i) (West 2014) (referring to battery
offense at 720 ILCS 5/12-3(a)(2) (West 2014) (aggravated battery committed when defendant
“knowingly *** makes physical contact of an insulting or provoking nature”)); 720 ILCS 5/31-
1(a) (West 2014) (resisting peace officer committed when defendant “knowingly resists or
obstructs” performance of officer’s authorized acts). To support a conviction for an offense with
the mens rea of knowledge, it is not enough that the defendant knowingly commits the alleged
action (here, kicking). The defendant must, instead, commit the action with knowledge that the
particular result will follow (here, either insulting or provoking contact, or resisting). See People
v. Willett, 2015 IL App (4th) 130702, 11 53-54.

122  Putting the theory into practice, we must answer this question: Is there some evidence to
support a rational finding that Hill kicked at Lafata with knowledge that he would obstruct Lafata’s
attempt to arrest him but without knowledge that he would make contact of an insulting or
provoking nature with Lafata? We answer in the affirmative.

123  According to Lafata’s testimony, Hill did not start kicking until the officers had already
begun their attempt to arrest him. Hill moved his legs in a motion “kind of like a bicycle” and hit
Lafata multiple times in the chest and leg. Banaszkiewicz testified that the entire interaction lasted
“10, 15, 20 seconds” and that Hill would periodically stop kicking. Thus, Hill made kicking
motions for less than 20 seconds. We also must account for the other circumstances in the
crawlspace. Hill laid on his side in a fetal position. The officers had to stoop down to get into the
crawlspace, which had a three- to four-foot high ceiling. Due to darkness, the officers used their

flashlights to see.
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124  We find these circumstances permit a rational jury to enter a verdict on the lesser-included
offense of obstructing a peace officer. Evidence indicates that Hill knew his kicking was
preventing his arrest—Banaszkiewicz’s testified that Hill would only kick when the officers got
near him. Evidence also indicates that Hill knew he was obstructing an authorized action because

he kicked in response to the officer’s requests that he come out of the crawlspace.

125 We also find these circumstances could lead a rational jury to conclude that insufficient
evidence existed to support a conviction for aggravated battery, specifically that Hill knew his
kicking would make contact of an insulting or provoking nature. We emphasize that “knowledge,”
for the purpose of criminal liability, requires a person to be “consciously aware that his [or her]
conduct is practically certain to cause the result.” (Internal quotation marks omitted.) Id. § 51. Hill
made kicking motions for, at most and not continually, 20 seconds. He kicked while in a physical
position that deprived him of a full range of motion. He kicked in the direction of officers in the
dark with flashlights shining at him, depriving him of the ability to see where his kicks would land.
A reasonable jury could conclude that Hill did not act with the awareness that his kicks were
“practically certain” to make contact at all, let alone make contact of an insulting or provoking

nature.

126  Hill’s testimony provides a less culpable version of events. According to Hill, he did not
start flailing until after the officers’ first taser attempt. Then, he started “fak[ing] like [he] was
shaking.” Hill expressly denied intentionally kicking or hitting the officers. If the jury believed
Hill’s testimony, they could conclude that his act of faking electrocution established resisting

rather than aggravated battery. More importantly, a reasonable jury could conclude (if it credited
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Hill’s testimony) that, at most, Hill kicked at Lafata as opposed to successfully making contact.

That action would constitute resisting arrest, but not aggravated battery.

127 The State’s brief refers to the “multitude of credible and consistent evidence” from the
officers, leading it to conclude the jury could not rationally acquit him of aggravated battery. But
“[r]equiring that credible evidence exist in the record risks the trial court invading the function of
the jury and substituting its own credibility determination for that of the jury.” McDonald, 2016
IL 118882, 1 25. In the context of lesser-included offense instructions, “some evidence” does not
mean “some credible evidence.” (Emphasis omitted.) Id. Here, there is at least some evidence that,

if believed, could lead to an acquittal of the greater offense and conviction of the lesser.

128 Finally, we reject the State’s heavy reliance on People v. Wrencher, 2015 IL App (4th)
130522. In Wrencher, the defendant was charged with aggravated battery to a peace officer. The
Fourth District affirmed the trial court’s denial of a lesser-included offense instruction for resisting
a peace officer. We decline to follow Wrencher as factually distinguishable and, also, because its

analysis misapprehends the “knowing” mental state.

129 Whatever we think of the court’s analysis in Wrencher, the defendant’s conduct during his
arrest differed in significant respects from Hill’s. Much like here, the officers in Wrencher
responded to a call of a domestic disturbance. Id. 9. Similarities end there. When the officers
arrived, multiple people started getting out of a car. Id. The defendant ignored the officer’s order
to get back into the car and continued to ignore subsequent orders to get the defendant to comply.
Id. 11 9-10. One of the officers grabbed the defendant and brought him to the squad car. Id. §{ 10-
12. At that point, the officer testified that the defendant “looked me directly in the eye, kind of—

he tensed up, | could see his jaw clench, his shoulders kind of tensed up, next thing I know[,] he

-10 -



No. 1-16-2119

started squeezing my hand and gripping into it and digging his nails into my fingers.” (Internal
quotation marks omitted.) Id. § 12. The defendant had so strong of a grip that the officer could not
pull his hand away. Id.

30 The Fourth District found that it would have been impossible to acquit the defendant of
aggravated battery—a necessary component of the lesser-included offense analysis—because the
act of digging his fingernails into the officer’s hand comprised the knowing act of causing bodily
harm. Id. § 35. We also note circumstantial evidence in Wrencher indicating that the defendant
actively tried to do harm—before digging his fingers into the officer’s hand, he looked the officer
directly in the eye and clenched his jaw. Id. §12. A jury could rationally conclude that the

defendant in Wrencher not only knew, but also intended, his actions to cause harm to the officer.

131  Aswe have already set out, drastically less conclusive proof of Hill’s mental state presents
here. A rational jury could conclude that Hill was not in a physical position to kick with the force
necessary to knowingly make contact of an insulting or provoking nature, a rational jury could
conclude that the lighting conditions (darkness plus flashlights) suggest Hill could not have known
whether his kicks would land at all, or a rational jury could conclude, based on Hill’s periodic
pauses in kicking, that he knew his kicking motion to be preventing his arrest but not making
contact of an insulting or provoking nature. We find that, unlike Wrencher, a rational jury could
have acquitted Hill of the greater offense had they been properly instructed about the lesser-

included offense.

132 Even if the facts of Wrencher corresponded more, we would have serious doubts about the
soundness of its analysis. The court framed the question in this way: “Would it have been rationally

defensible to find that by knowingly digging his fingernails into Manzana’s hand, defendant

-11 -
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committed the offense of resisting a peace officer but not the offense of aggravated battery?”
(Emphasis in original.) Id. § 35. But, as we already said, citing a recent Fourth District case, when
we consider a defendant’s knowing mental state, the question is not whether the defendant
“knowingly [dug] his fingernails” into the officer’s hand; rather we ask whether he dug his
fingernails into the officers hand knowing that a particular result would follow (either resisting or
a battery or both). See Willett, 2015 IL App (4th) 130702, 1 53-54.

133 We can see how the decision in Wrencher comes out the same under either conception of
a “knowing” mental state—ample circumstantial evidence permits inferring that the defendant in
Wrencher knew his actions would cause bodily harm, not just obstruct his arrest. That distinction
matters here. If knowledge means no more than Hill’s consciousness of his own body’s actions,
then it would be hard to dispute the inevitability of a conviction of the greater offense of aggravated
battery—Hill knowingly kicked at Lafata, and Lafata testified that he was harmed. But it is not
enough that Hill knowingly made kicking motions; he must have made those kicking motions with
the knowledge that contact with Lafata, of an insulting or provoking nature, was the “practically
certain” result. 1d. A rational jury could conclude that the evidence does not support this

determination.

134  Our disagreement with the dissent is the same as our disagreement with the court in
Wrencher. The dissent repeatedly describes the relevant act as “knowingly kicking.” Infra | 44,
48, 50, 56. But, as we are dealing with the same “version of the offense” (see infra | 42), the actual
relevant act, as charged in the indictment, is that Hill knowingly “made physical contact of an
insulting or provoking nature.” Kicking is nothing more than the alleged modality of making

physical contact. As we have already explained at length, a rational jury could conclude that Hill
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knowingly kicked (in that he consciously chose to move his legs) but did not knowingly make
contact of an insulting or provoking nature.

135 The State briefly argues harmless error because the evidence supporting the verdict was
“so clear and convincing” that proper instructions would not have changed the outcome. We
disagree.

136  Hill’s contemporaneous objection and inclusion of the error in his motion for a new trial
fully preserved it. As a result, the State has the burden to show that the error is harmless beyond a
reasonable doubt. E.g., People v. Donahue, 2014 1L App (1st) 120163, 1 109 (setting out standard).
As the State properly asks, would the result of the trial have differed had the jury been properly

instructed—if so, the error is not harmless. See People v. Pomykala, 203 Ill. 2d 198, 210 (2003).

137 The State argues Lafata offered credible evidence that Hill kicked him; that may be true,
but for reasons we have already discussed, that would not necessarily require a conviction for
aggravated battery. Several clues establish that the jury was unconvinced to make conviction for
aggravated battery a foregone conclusion. The jury sent out notes during deliberations asking for
transcripts of Hill’s, Lafata’s, and Bilyj’s testimony. Then, the jury acquitted Hill of aggravated
battery of Bilyj despite Bilyj’s ostensibly credible testimony that Hill kicked him as well. Taking
the close trial evidence together with the jury’s questions and acquittal of Bilyj, we cannot say,
beyond a reasonable doubt, that the jury would not have acquitted Hill of aggravated battery of
Lafata and instead convicted him of resisting had they been given the proper instructions.

138 We find that, as a matter of law, resisting a peace officer to be a lesser-included offense of
aggravated battery as charged. Considering the facts, we find the trial court abused its discretion

in determining that a rational jury could not have convicted of the lesser offense and acquitted of

-13-
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the greater offense. The error was not harmless beyond a reasonable doubt. We reverse Hill’s

conviction and remand for a new trial.

139  Given our disposition, we need not address Hill’s other arguments about the trial court’s

voir dire admonishments and his sentence.
140 Reversed and remanded.
141 JUSTICE PIERCE, dissenting:

142 The majority is entitled to its opinion, but it is not entitled to invent its own version of the
offense with which defendant was charged. The majority acknowledges that count XXXVIII
charged defendant with aggravated battery to a peace officer “ “in that he, in committing a battery,
other than by the discharge of a firearm, knowingly made physical contact of an insulting or
provoking nature to Anthony Lafata, to wit: kicked Anthony Lafata about the body’ ” knowing he
was a peace officer performing his official duties. Supra { 20. This offense is a simple battery
elevated to the felony offense of aggravated battery based on the status of the victim, not based

upon the nature or severity of any harm to the victim. See 720 ILCS 5/12-3.05(d)(4) (West 2014).

43 Hill does not challenge the sufficiency of the evidence on the aggravated battery to a peace
officer charge. It is important to keep in mind that defendant was not charged with resisting a peace
officer, a Class A misdemeanor (720 ILCS 5/31-1(a) (West 2014)). If he had, the evidence at trial
would support a finding of guilt on both the charge of resisting a peace officer and count XXXVIII,
aggravated battery to a peace officer. The jury would also have had the option of finding defendant
not guilty of both charges. But the jury would not rationally find defendant guilty of resisting a

peace officer and not guilty of count XXXVIII because the evidence shows that the same acts and
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the same mental state are the basis for proving the two offenses. See People v. Hamilton, 179 Ill.
2d 319 (1997).

144  However, defendant does not get to pick the offense he wants the jury to consider. As
discussed later, in this case, because defendant was not charged with resisting a peace officer,
defendant would only be entitled to have the jury consider the offense of resisting a peace officer
where the trial court, in its discretion, found the evidence would allow a rational jury to find the
defendant guilty of resisting and not guilty on count XXXVIII. The trial court was correct in
refusing the lesser offense instruction because the same acts, knowingly kicking, and the same
mental state, knowing that the person is a peace officer, are the basis for each offense, a jury could
not rationally find Hill guilty of knowingly resisting a peace officer by kicking and not guilty of
knowingly kicking a person known to be a peace officer. As a reviewing court, in deciding whether
the jury should have been instructed on a lesser offense, our review is limited to what the
indictment charged and the evidence at trial. Hamilton, 179 Ill. 2d at 324. As such, deciding this
issue only concerns the charge of knowingly making insulting or provoking contact with the
knowledge that the victim was a peace officer and the evidence at trial.

145 The resolution of this issue is relatively straight forward. In Hopper v. Evans, 456 U.S.
605, 611-12 (1982), the United States Supreme Court made clear that an included-offense
instruction is required only in cases where the jury could rationally find the defendant guilty of the
lesser offense and not guilty of the greater offense. While in general, a defendant may not be
convicted of an offense for which he has not been charged, in certain circumstances, a defendant
is entitled to have the jury instructed on a lesser-included offense. Hamilton, 179 Ill. 2d at 323.

The purpose of giving an instruction on a lesser-included offense is to provide * ‘an important
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third option to a jury that, believing that the defendant is guilty of something but uncertain whether
the charged offense has been proved, might otherwise convict rather than acquit the defendant of
the greater offense.” ” Id. at 323-24 (quoting People v. Bryant, 113 Ill. 2d 497, 502 (1986)). A
lesser-included offense is one that is “established by proof of the same or less than all of the facts
or a less culpable mental state (or both), than that which is required to establish the commission of
the offense charged.” 720 ILCS 5/2-9(a) (West 2014). Here, we are dealing with the same facts—
kicking a peace officer—and the same mental state—knowingly—in deciding whether the trial
judge abused his discretion by refusing to instruct the jury on the uncharged offense of resisting a
peace officer.

146  Our supreme court has held that to determine whether a particular offense is included in a
charged offense, the proper approach is to examine both the charging instrument and the evidence
adduced at trial. Hamilton, 179 Ill. 2d at 324. Under this approach, an offense is considered a
lesser-included offense if it is described by the charging instrument. Id. The court found that the
charging instrument alleged the offense of burglary along with the “intent to commit a theft
therein” and satisfied the first prong of the charging instrument analysis. 1d. at 324-325. However,
even if an offense is a lesser-included offense, it does not automatically follow that the jury must
be instructed on that offense. Id. at 324. Rather, a defendant is entitled to an instruction on a lesser-
included offense only if an examination of the evidence presented at trial reveals that it would
permit a jury to rationally find the defendant guilty of the lesser offense, yet acquit him of the
greater offense. Id. A trial court’s decision regarding whether to allow a jury instruction is

reviewed for an abuse of discretion. People v. Mohr, 228 1ll. 2d 53, 65-66 (2008).
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147 Using the “charging instrument approach” the majority first concludes, and the parties
agree, that the charge of aggravated battery of Lafata contains the broad outline of resisting a peace
officer. | take no issue with this first finding.

148 Next, the question is whether the evidence at trial would have permitted the jury to
rationally find defendant guilty of the lesser offense yet acquit him of the greater offense.
Hamilton, 179 Ill. 2d at 324. Stated another way, if this jury had been instructed on both resisting
a peace officer and insulting or provoking contact with a peace officer, was there any evidence
that would have supported a conviction for resisting a peace officer and an acquittal for aggravated
battery of a peace officer as alleged in count XXXVIII. People v. Wrencher, 2015 IL App (4th)
130522, 1 34. The conduct alleged in count XXXVI1I was that Hill knowingly made insulting or
provoking contact with Lafata by kicking him. Therefore, under the facts of this case, a more
precise framing of the question is whether the jury could rationally find that by knowingly kicking
Lafata the defendant committed the lesser offense of resisting a peace officer but that same act of
kicking, committed with the same mental state, was not sufficient to prove the charged offense of

insulting or provoking battery of a peace officer beyond a reasonable doubt. I1d. { 35.

149 Asa court of review, we are required to look at the record and determine whether the trial
court correctly exercised its discretion by refusing to instruct the jury on the lesser offense. We do
not, in hindsight, determine whether the evidence would support the lesser offense instruction in a
vacuum. While the evidence here could arguably sustain a conviction for resisting a peace officer
had the State charged defendant with that offense, the evidence, without question, independently
supports a conviction for the charged offense of aggravated battery to Lafata. The jury made this

determination that the elements of count XXXVIII were proven beyond a reasonable doubt.
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Defendant does not make any argument about the sufficiency of the evidence. Clearly, based on
the officers’ testimony, the evidence supports a finding that Hill knowingly kicked Lafata with
knowledge that he was a police officer performing his duties. Punching, kicking, slapping, or
spitting on another person are actions that may easily be construed as insulting or provoking
contact. See People v. Nichols, 2012 IL App (4th) 110519, 1 43. As the jury found, Hill’s kicking
of Officer Lafata was insulting or provoking contact sufficient to prove count 38. As such, a
rational jury would not convict on the lesser resisting a peace officer offense and acquit on the

greater charged offense.

150 Also, based on the officers’ testimony, the evidence clearly supports a finding that
defendant’s kicking of the officer was sufficient to prove the uncharged offense of resisting a peace
officer. And, based on defendant’s testimony, the jury could believe his version, disregard the
officers’ testimony, and find defendant not guilty of both resisting and insulting or provoking
battery on a peace officer. But, based on this record, a rational jury could not find that defendant
was guilty of resisting a peace officer but not guilty of insulting or provoking contact with Lafata:
the same act of knowingly kicking Officer Lafata was sufficient to prove the lesser offense of
resisting and the greater offense of insulting or provoking battery to a peace officer. Logically, if
Hill’s kicking Lafata was enough to prove resisting, it was enough to prove insulting or provoking
battery of a peace officer, and therefore, a rational jury would not acquit on the aggravated battery
charge and convict on the resisting a peace officer charge. Because a rational jury could not find
defendant guilty of the lesser resisting offense and not guilty of the greater offense of insulting or
provoking battery, the trial judge correctly evaluated the evidence and correctly exercised his

discretion in refusing the lesser offense instruction.
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151 The majority blatantly ignores the verdict of the jury and substitutes its view of the
evidence to reach its result. The majority is wrong when it states that the State was required to
prove that defendant was kicking with the “knowledge that the particular result will follow (here,
either insulting or provoking conduct, or resisting)” (supra  21) and finds that defendant could
not have had requisite knowledge that his kicking Lafata would constitute insulting or provoking
conduct because he was kicking from a “physical position that deprived him of a full range of
motion” and “kicked in the direction of officers in the dark with flashlights shining at him,
depriving him of the ability to see where his kicks would land.” Supra { 25. This ignores the fact
that the jury found the evidence proved each element of the aggravated battery offense beyond a
reasonable doubt. The defendant does not challenge the sufficiency of the evidence to prove this
offense. Yet the majority embarks on a journey of speculation to gratuitously shield Hill from the
very acts the jury found he committed. The jury heard the evidence, and the majority should respect
its verdict. The rationale behind the majority’s conclusion that defendant could have kicked “at”
Lafata, as the majority frames it (supra § 26), repeatedly over a 20 second period but only with the
intent to resist arrest and without the knowledge that his repeated kicking would “make contact at
all, let alone make contact of an insulting or provoking nature” (supra { 25) is not only illogical
and nonsensical, especially given that count XXXVIII charged battery on a peace officer based on
insulting or provoking conduct, “to wit: kicking about the body,” and evidence that defendant’s
kicks did actually strike Lafata, it is a conclusion made in complete derogation of the jury’s verdict.
152 | am similarly perplexed by the majority’s rationale for finding that “a reasonable jury
could conclude (if it credited Hill’s testimony) that, at most, Hill kicked at Lafata as opposed to

successfully making contact.” (Emphasis omitted.) Supra { 26. Obviously, the jury did not accept
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Hill’s testimony. The majority’s statement is dismissive of the role of the jury and is simply a
substitution of the majority’s fanciful speculation for the unanimous decision of a jury that heard
the evidence, judged the credibility of the witnesses, and made factual determinations in deciding
whether the prosecution proved its case beyond a reasonable doubt. The jury did not conclude that
defendant “kicked at” the officer. If the jury did find defendant “kicked at” the officer, they would
have found defendant not guilty of aggravated battery. The jury found that defendant’s kicking
was insulting or provoking contact with Lafata, and that factual finding should not be ignored or
trivialized by the majority.

153 If the jury believed the three officers, then defendant resisted Lafata and committed
insulting or provoking battery on Lafata. If the jury believed defendant, then defendant was not
guilty of anything, including resisting Lafata. The jury was presented with an “all or nothing”
situation: it could either find that (1) defendant did not knowingly kick Lafata in any way and was
innocent of any wrongdoing or (2) defendant knowingly kicked Lafata. The jury could not find,
based on the evidence, that defendant committed the offense of resisting Lafata by kicking him

without also finding that his kicking Lafata was insulting or provoking contact.

154 The State clearly proved that defendant knowingly committed insulting or provoking
battery to a peace officer by kicking Lafata. See Nichols, 2012 IL App (4th) 110519, | 43. At trial,
Lafata, Bilyj, and Banaszkiewicz all testified that defendant kicked Lafata about the body while
Lafata was attempting to remove defendant from the cubbyhole; defendant was told to “give
himself up” but he refused; defendant kicked the officers with his feet, “pushing them away;” and

Lafata was struck multiple times in the leg and chest area by defendant’s feet.
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155  While this testimony clearly supports a conviction on count XXXVIII for insulting or
provoking battery to Lafata, this testimony could arguably also support a conviction for resisting
a peace officer as a lesser offense. Lafata testified that he was in pursuit of defendant following a
domestic altercation and found defendant hiding under the porch. Lafata identified himself as a
police officer and ordered defendant out from the cubbyhole. As Lafata attempted to remove
defendant from the cubbyhole and arrest him, Lafata was kicked multiple times by defendant.
However, given this evidence, no rational jury could have convicted defendant of the lesser,
uncharged offense of resisting and acquit him of the greater, charged offense of insulting or
provoking contact with a peace officer.

156 Defendant testified that he complied with police officers’ orders to come out from his
hiding place, that he “never resisted arrest,” and that Lafata was not even one of the officers at the
scene. In addition, when asked by his attorney whether he intentionally kicked any officer,
defendant answered, “No, I did not.” If the jury believed the three officers, then defendant resisted
Lafata and committed aggravated battery on Lafata. If the jury believed defendant, then defendant
was not guilty of anything, including resisting Lafata. The jury was presented with an “all or
nothing” situation where it could either find that (1) defendant did not resist or kick Lafata in any
way and was innocent of any wrongdoing or (2) defendant knowingly kicked Lafata. A rational
jury could not find, based on the evidence presented, that defendant committed the offense of
resisting by knowingly kicking Lafata without also finding that his kicking Lafata was insulting
or provoking.

157 Based the foregoing, | would find that the trial court correctly reviewed the offense charged

and the evidence and it did not abuse its discretion in refusing to instruct the jury on the uncharged
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offense of resisting a peace officer because the evidence could not support a rational jury finding
that defendant was guilty of resisting a peace officer yet not guilty of the charged offense of making

insulting or provoking contact with a peace officer.

158 I respectfully dissent.
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